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of *hich wcro than Insured by tha Podosal Deposit Iasuranco 


3. Zt was further a part of said schcse and 

artifice that RIGIASD HASH and 7?Eia CCADCESSI, tha do* 

fondants, caused four of the aforementioned blank checks 

(h erei nafter collectively called the "Spurious Chocks”) 

to bo Inscribed so that they vero payable to tho fbllowing 

Also and fictitious persona la tho aaounts set forth fcaloxj 

«„ , , False and 

/gating 


Chock 

«» . * 

Public Service 
Sloetrie and Cos 
Conpany Chock 
Bo. 31420027 

Public Service 
. Electric and Cos 
• Conpany Cheek 
Ifa. 31419955 

.Virginia Electric 
and Power Company 
ck So. 31423427 


$105,575.CO 


/ Flcfcltio^* r— 

X 

Cary Ecsig 


V 

? 


a; 


$177,583.75 


Murray Fischer 


«» 


* *4' * 


' " Hi".'* 


i *• • 


$33,750.00 


■ Gary Essig 


Virginia Electric 
and Rroer Conn any 
C h eek So. 3142C433 




'••v 
%-.»» 


$42,625.00 ... >* Hurray Fischer 

• v\" • . 

. •/ . T . . • * . • 


•V*4 


4. Xt vaa a further part of sai d schcao and 
artifico that KIC2AID EASE and PZTI2 CT.ADG7CT, tha de¬ 
fendants, using tho afbr cssntlo ncd false cad'fictltloua 
aeaoa 9 Cary Essig and Hurray Fischer, opened checking 

accounts at tho basks sat forth bolou, csong others, end 

• * • « 

deposited tho Spurious Checks In said checking accounts 

and used and attempted to uso said checking and 

. 

chocks drawn thereon to collect tho cubs of coney Inscribed 
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Cnccftltv* Aerormt 

The Chaco Manhattan 
Sank, U. 

Bonkers Trust 


Motional 


Falsa cad fictitious 

Maras. 


Cary Essig 


Murray Fischer 


Soak 


Cary Seals 


ltn 6r?o throyt^H Tcirr 


Tho Grand Jury chargees 

1* The dictations coatalnad In the Introduction 
of this ladictscafc era repeated and realleged os though 

fully sat forth heroin. 

• « • 

2* On or shout the dates hereinafter sot forth* 

in tha Southern District of Her Sark, SZCHMS) JZAca and 

• • 

PEZE2 CCADOUSSI, tho defendants* unlawfully* wilfully 

sad knowingly did receive* possess* conceal end dispose 

. *. • . • * . 

of coney and property exceeding $109 In valea* to wit* tho 

Spurious C h ee k s respectively set forth below* knowing said 

coney end property to have been taken sad. parried eway* with 
• • • • • 

I n t e nt to steal and purloin* in violation of Section 2113(b) 

r 

of T i tle 18* united States Code* fsoa Tho Chaco Manhattan 
Beak* S.A.* Row Tbrh* Haw York* a bask tho deposits of 
i ftich wore t h e n Insure d by tho Federal Deposit Insumaco 


Appxosisato Valuo of 
Ibnav r-d rcr»-?-r^*r 


, Docea&ar 1* 1972 $105*575.09 

*• . . 

December 1, 1972 $177,533.75 

'S 

;.. B « ca st> or 5, 1972 $ 42,025.09 
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Cri 2U3W ^ tC 2% Seztcs 054 °* *>«*>»» 


* C^rnts rft"? cV~*?»*v •' * • 

1 . ' ” 1 " ' " "* 1 * 

Sis Grand Jury further charges* 

« •• • 

X* Tho allegations contained in tho Introduction ' 


to this Indictasat sra repeated and realleged as though fully 
sot forth herein. 


2« On or about tho dates hereinafter act forth, 
la the Southern District of Key York, U2CIMJD T 7*»n and 
C3ADGW53X, fcho defendants, unlawfully, wilfully 

iasowiacly, for tho purpose of crccutin^ tho eckcsa and 

• * • • 

artifice set forth in tho Introduction of this Indie treat, 

• • • • 

• . * * 

did placet and cause to bo. placed in post offices and 

• • * • 

authorised depositories for call certain letters to be 
delivered by tho Postal Service, to ult, tho letters 
addressed os h e rein a f ter sot forth, end thereby Isaouiasly 
caus ed said letters to bo delivered by call^ccordins to 
the directions thereon* y/’^;.. x ^ . 


£us£ 

Patn 

*: ' . ••• 

Sender • 

i _ * . 

Addre spo* 

yj 

. Bovesber 14, 1972 

Irving Trust * 

a • 

Xater-Traa 

■ ... • 

. . • • . ’• • 

Coepany ' 

, Parcomcl c~r 

V • • / • 


One Uall Street: 

133 5. 52th ft 

\ * •* •. J 

k * « • 

•; t f • • 

. • • • •. 

• ... . • 

Rev York, W.Y. 

Her York, 17.Y, 

y 4 •• 

. Koveaber 22, 1972 

Franklin national 

Hr. Luis Csord 

9 

•% . . 

Bank 

• Intereras 

0 • 

• ' • • 

* \ 

• • v*. ; .• 

450 Park Aye. 

133 12 . s:t:i r: 

«• 

• * • 

* . • 


Kew York, II. Y. • 

• •• 

Ecu York, 1?.Y« 


, Ibveahcr 24, 1972 

Cankers Trust 

Inter-Tran, I' 

* *. 

*# *.*..■• • 

• * 

tOSpSay 

133 Z. SStfj Cs 

X* #, 

• •- » • • • •• w . 

* * 

405 Third Ava. 

M.a - -• %* 00 

Ecu York, 2I.T. 
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1372 The Chase Mrrhattan Xntor-Trr.r.s, 2 
Eaa!t , XT.A. 133 2. 53th C£ 

* 25. East 57th St. New York, U.Y. 

* * KesMtork, S.Y. 


Kovsaher, 27, 1372 Inter-Tran, lac. Cankers Trust 

*.•••' 133 2. 50th St. Cbopany 

!'• •• :“••• . * * - «taw York, B.Y. €05 Third Avt. 

* •;■ •••••■ -.1 *•• / • . / .•> •. KCW York, IJ.Y. 

• • . - * r • 

tftto Kovembor or . Franklin Kstloaal Gary Escig 


early Beceabor, Eank ... 

1972. 450 Eark Ava. 

. ; BcwYbrfc, 8.T. 


200 W. 27th St 
Sew York, 3.Y. 


(Title 13, Chitod Ctatos Co do. Sections 1341 end 2.) 


V.iw.r 


Count 


** ■ ' 

•: g 


Xho Grand Jury further alleges; 

* • • • ^ • 

• • • • • . • 

1. The allegations contained la the Introduction 
and la Counts Five through Tea of this lodlct.-soat are 
repeated and rcallogod as though fully set forth herein. 

: 2w Ffcoa on or about the 1st day of September, 

1972 up to and Including the 14th day of April, 1973, in 
the Southern District of Sc v York, 2IC2AED KISH, the defendant, 
unlawfully, wilfully and knowingly, cad for the purpose of 

conducting, promoting and carrying on the schema and artifice 

• * 

set forth la the Introduction and in Counts Fiva through Ten 

of. this Indictment, did use, assume and request to bo addresseJ 

hy a fictitious, falsa and assumed caao, to wit, Gary Sssig. ' 

. * • • 

CTitlo IS, U nit ed States Code, Section 1342) • 

• Count Ttralry-i * 

• , • i _ • * • . « •. . • • • 

~ .• - .**•. C gs a nd Jus 7 ^rthcr alleges: : . f • 

. ’ \\ U »• «UesStloM contained la tba Introduction' 
aad la Counts Five through Tea of this 



repeated and realleged an though fully net forth herein. 

• • . 

: -2* Vxoa on or about the 1st dry of Sept enter, 1972 

up to and including tho 24th day of April, 1973, in tho 

• * 

• • . 

. Southern District of Ucw York, PSTZl CFADC&ZSKI, tho defendant, 

.. unlawfully, wilfully and kricvingly, and for the purpose of 

conducting, promoting and carrying on the schema and artifice * 

• M . • * • * • 

cafe forth in tho Introduction and la Counts Five through Ten 

• . of thin Indictment, did use, assure and requost to bo addressed 

• • • . . 

tor* fictitious, false and aasused nano, to wit, Hurray Fischer. 


(Title 18, United States Code, Section 1342.) 


rCREKAU 


, BAUD. -J. CU2&W 
. United States Attorney 
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Kttttrh ©tatra Siatrirt (E 

*FOH THE 


Onthto ^ 17th day of Kay ,1»74 cam 

government and the defendant appeared in person and 1 John Doyle HI, Esq, 


IT U Adjudged that the defendant upon his plea of«not guilty and a verdict ef guilty ! 

fey » Jury V ; < 

’ kMbeen convicted of the offense of; the defendant unlawfully, wilfully and knowingly 1 
•*» rfT 1 ®* a ■cheme and artifice to defraud the Chase Manhattan Bank. H.A., { 

■Franklin National Bank and Bankers Trust Company and diverse ethers, and to i 
obtain ooney by Beans of.false and fraudulent pretenses, representations and 
proaises. The depesits of said Banks were then insured by the Federal Deposit 1 
Insurance Corporation. The defendant, for the purposes of executing the sclier.e | 


artifice to defraud, did place in Post Offices for sail certain letters to 'j 
delivered by the Postal Service. Tne defendant did unlawfully, and for the 
purposes of promoting and carrying on the scheme to defraud did use, and 
requested to be addressed by a false and fictitious and assumed name, to wit. 
Murray Fischer. * , , * 

|ln violation of: Title 13, Secs. 2113(b),(c) and (2), U.S.C.. 

'Title 18, 8ec*.^l;)Al«id 2. r & Sec. 1342, U.3.C.. •; ■ 

; , sad the tourt having aelced the defendant wh“her hfhaHny&n? 8 > ^^^I^nt^hoSd not ' 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 

* , • I» I« Adjudged that the defendant is guilty as charged and convicted. ’ »** >•-O' 

* ’ on November 23, 1973 been -l ,* t’v v - 

*• i committed to the custody of the Attorney General or 

V pmuMatyto Titl. J. U.S. Cod., 

-r tUdy i eport M described in Title 18, O.S. Code, Section 4208(c) 

>■ J ^ Court having now received and considered the report of such study, 

■' ?^ enced *° the Of the Attorney General' for 

“PfMonment for a period of FIFTEEN ( 15 ) MONTHS on each of counts one two three and *«,- 

* - ••ntencea to be served CONCUHRENTU with each other. one, two, three and four 

yV I-A , th ! i ®P 0 sit i°“ Of sentence is suspended on each of counts seven, nire 

£;:.3LKS!i£: for t*. «■ 

f.*** > . P** Period of Probation is to immediately follow the 
\ l^o««d on each of counts one, two, three and four. 


Tne defendant did unlawfully 


alnatlb n "of'the'prison sentence 

M.'r?ORf «vC ( ,.v. 

f - ' - • 


, It Is Obdebed that the Clerk deliver a certified copy of 
united States Marshal or other qualified officer and that the 


thi* judjfc gent a nd commi tment to-the 
c®Pf serve as the commlftieufof the 

V .... .: >7 
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UNITED STATES DISTRICT COURT 
SOUTHERN EETRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 


RICHARD NASH and PETER GRADOWSKI, 

Defendants. 


§• * 


~ v» 

v> ^ 2 

U CO “*ZJ 

**» in o'" 
zr. M ho 

OPINIONS o 
- *2 

73 Cr. 841 HR£j ^ 


^ irrn 


■ : v ' 


PAULJ. CURRAN, ESQ., United States Attorney, f (] 

Southern District of New York, Attorney f 

fr -the Government, by JOHN N. BUSH, ESQ., 1 
Assistant United States Attorney, of counsel. 

ANDERSON, RUSoELL & KILL, ESQS. , New York 
City, by John H. Doyle, III, Attorney for 
defendant. 


1 f' r- .7 

*• ff 

0itl 4 4 1373 


f/ I 

r * i 

i ft 


TYLER. D.J. 

/ 

Defendant Peter Gradowski was indicted on September 4, 1973 
for wilful possession of stolen bank checks and mail fraud under 
18U.S.C. 82113(c), 18U.S.C. §1341, andl8U.S.C. §1342. Defendant 
filed a pretrial motion to suppress certain documents seized from a car 














belonging to him on April 13, 1973. At the time of the seizure of the 
documents. Gr&dowski and a co-defendant, Richard Nash, were still 
fugitives from justice despite issuance of warrants for their arrest in 
January, 1973. 

On June 16, 197i this Court held a hearing on a suppression 
motion of co-defendant Richard Nash directed to the same search, and 
on July 17, 1973, the Court entered its findings of fact and conclusions 
of law, upholding the search as to the co-defendant Nash. 

Co-defendant Gradowski, whose arrest was not effected until 
after the Nash suppression motion had been decided, has based his 
motion upon the transcript of the prior suppression hearing to establish 
the facts. 

Mr. Gradowski asserts that the search of his car and the seizure 
of articles therefrom on April 13, 1973 were in violation of hie constitutional 
rights under the Fourth Amendment. An analysis of the ^facts set forth 
below leads this Court to the conclusion that the search and subsequent 
seizure were constitutionally permissible. Defendant's motion is denied 
for the reasons set forth below. 













Prior to February 6, 1973, federal arreat warrants were issued 
for Gradowski and Nash in connection with an alleged scheme to defraud 
certain banks. On or shortly before February 6, special agents Anthony 
Scuderi and Richard McMullen of the Babylon office of the Federal 
Bureau of Investigation ("FBI'') received instructions from the Bureau's 
New York office, which was in charge of the substantive investigation 
of this case, to assist in locating and arresting one or both defendants 
on Long Island. 

On February 6, 1973, agents Scuderi and McMullen went to the 
home of Nash's sister and brother-in-law, Mary and Geofge Hammer, 
in Sound Beach, Suffolk County, New York. The agents spoke to Mr. 
Hammer and advised him of the import of the federal statute making 
the harboring of fugitives a crime. Although not overly communicative. 
Hammer did inform the agents that either Nush or Gradowski owned a 
green Cadillac automobile. 

/ 

On the afternoon of April 13, 1973, agents Scuderi and McMullen 
returned to the Hammer residence and noticed a green Cadillac convertible 
parked at the rear of the Hammer property. Mr. and Mrs. Hammer, 
stating that they were acting on advice of counsel, initially refused to 














spuak to the agcnli. However* in response to a question concerning 


the ownership of the Cadillac, Mr. Hammer replied that it belonged to 


a friend. 


At that point, agents Scuderi and McMullen suspected that 


Gradowski and Nash were in the house because of the presence of the 


Cadillac and the Hammers' refusal to reveal the ownership of the car 


The agents took down the license number of the Cadillac and drove to 


the headquarters of the sixth precinct of the Suffolk County Police 


Department located in Coram, New York. There they ascertained that 


the car was registered in the name of co-defendant Gradowski. The 


agents advised the Suffolk County detectives of their belief that the 


defendants were in the Hammer house and asked them for assistance 


Specifically, Scuderi and McMullen requested that a "sector" car be 


sent to prevent the Cadillac from leaving the Hammer premises while 


the agents and detectives sped to the scene 


Upon returning to the Hammers' house, agent McMullen asked 


Mr. Hammer why he had not revealed the ownership of the Cadillac 


Mr. Hammer replied that he thought the agents knew whose car it was 


Thinking that the defendants might be hiding in the Hammers' house 


the agents advised the Hammers that they would like to search the house 


4 


















Hi® agents folluwitil Mr. Hammer throughout the house, searching 
only In areas large enough to secrete an individual. Gradowski and 
Nash were nowhere to be found. Upon returning to the kitchen area, 
the agents asked Mr. Hammer how he obtained possession of the car. 

Mr. Hammer replied that a man who had identified himself as "Jack" 
had telephoned asking to leave Mr. Gradowski's Cadillac on the Hammer 
premises. 

Agent Scud?ri then accompanied certain Suffolk County patrolmen 
on a scouting mission to look for Gradowski in a nearby location. The 
patrolmen advised Scuderi that they had had previous contact with 
Gradowski and were aware that he had on numerous occasions stayed 
in a house near the Hammer home. At about this time, agent McMullen 
stated to Mr. Hammer his desire to search the Cadillac. Mr. Hammer 
directed Mrs. Hammer to retrieve the keys whereupon Mr. Hammer 
handed the keys to McMullen. 

S 

Approaching the car, agent McMullen looked inside and observed 
that the Cadillac had been used as a place in which to sleep and eat. 

Without opening a door or window, he observed partially remaining scraps 
of food and the containers of a "fast-food" establishment; also immediately 
visible was an unrolled sleeping bag. 


I Iff Cw 


> 














rtiernafier. witii ..no of tb« try* turned over by Mr. Hammer, 
McMullen opened the trunk of the car. In ao doing, McMullen at once 
found and acanned various papers, including hotel bills and gas and car 
repair receipts. Most of the papers were located in a large red manila 
envelope, but some were scattered loose about the trunk. Concluding 
that the document, might be of some aid in the apprehension of the 
defendants, McMullen collected the papers and stuffed them into the open 

envelope. Upon agent Scuderi's return to the house, McMullen delivered 
the envelope to him. 


Among the document, seized were bank check, and various bhnk 
document, which are the object of this motion to suppress. 

It is well settled under the Fourth Amendment that a search 
conducted without the authorization of a warrant issued upon probable 
cause is "jger se unreasonable... subject only to a few specifically 
established and weU delineated exceptions." Schneckloth v. Bustamont* 
412 U.S. 218, 219 (1973); Almeida-Sanchez y. United States . _y.S._ 

41 U.S.L.W. 4970 (June 21, 1973); Coolidge v . New Hamnshire. 403 U.S 
443. 454-455 (1970) 


In the absence of a search warrant, the government 
assumes the burden of persuasion that one of these narrowly-construed 
exceptions has been met. * 
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\ 


no? 











- r ^c-yii„ nm u. .1*. *._ fnr 

°' * ”"*"“*'* ... ™*«.d pur...., ,. . 

V. I. V. Uu,.l,n , . ,9, 0.5, J0 . j, AMW||H|t| 

i. not * waiver ./ » con.titution .1 right. Rather, hec.„,. ^ r<mrtfc 

Amendment prohihiu only unr.a.onahic ...rchee, . conaent i. cemhm, 

on the par, of the occupant which render, the ...rch rea.onable. 

Sch neckloth v. Bn.tamonto , 412 U.S. 218. 24 3 (1 , 7J)- 

A conaent validate, th. ...rch a. long a. the conaent wa. fmriy 
aodvoluntarily given. Whether a con.en, i. in lac, voluntary ox u th. 
product of coercion is a question of t . 


surrounding circumstances 
to search was coerced, acci 
reive police questions, as i 
e subjective state of the pei 


» 

















A careful scrutiny of the surrounding circumstances of this esse leads 


this court to the conclusion that the consent was voluntarily given. 

In response to agent McMullen's statement, "I would like to 
search the Cadillac, "Mr. Hammer turned to his wife and said "[G]et 
the keys." Mrs. Hammer returned with the keys of the Cadillac and 

JJ 

gave them to Mr. Hammer who handed the keys to agent McMullen. 

Moreover, subsequent to the search and seizure of the documents, 

agent McMullen told the Hammers that the agents were taking the manila 

folder they had found, whereupon Mr. Hammer stated: 

"Look, I want you to take the keys of this car. I want 
y*,<u to take the car.... I don't want anything to do with it. 

1 am not involved with these individuals, and they have 
caused me enough trouble.... Here are the keys to the 
car, and I would like you to remove the car from my 
property." 

Agent Scudcri took possession of the keys and gave Mr. Hammer a 

JJ 

receipt for them. 


\J cert, denied. 409 U.S. 883 (1972), 

In United States v. Gaines. 441 F.2d 1122 (2d Cir. 1971),/the defendant 
merely pointed to his jacket in response to a request for identification 
made by the officers. The court found a valid consent and admitted 
into evidence counterfeit bills that were uncovered as a result of the 
search. 

2 / 

The keys were returned to Mr. Hammer on April 27, 1973. 


- 8 - 










*. 3 : . 


_ 

. Mr * Hammer's behavior in handing over the car key■ to the 
.ignite, coupled with his request that the agents relieve him of the car 
altogether, is conduct tantamount to a consent, thus rendering the search 
reasonable. A person consenting to a search need not have a positive 
desire that the search be conducted in order for his consent to have 
been voluntary and effective. United States v, Thompson. 356 F. 2d 
216, 220 (2d Cir. 1965), cert, denied, 384 U.S. 964 (1966). The Hammers 
were neither overborne by the superior authority of the agents nor were 
they subjected to other forms of coercion, blatant or subtle. To the 
contrary, the Hamme. » had experienced prior contact with these same 
agents and had felt free on a previous occasion to refuse requests of the 
agents pursuant to advice of counsel. 

Gradowski submits that any consent which the Hammers might 
have given was tainted by an earlier search of the house. This argument 
is without merit. Upon returning from the Suffolk County Police Head¬ 
quarters following determination of the registry of theCadillac, the 
agents requested a search of the house. The sudden appearance of the 
car and the knowledge that the defendants were in the area led them to 
believe that the fugitives were hiding in the Hammers' house. Mr. Hammer 
accompanied the agents on an exploratory tour of the house. The search 
was superficial with Mr. Hammer directing the agents to locations 


X 0 












sizeable enough to secrete one or both defendants. No fugitives were 

discovered nor any evidence seized. The intrusion of the agents was 

slight and the nature of the search was non-coercive. While the search 

of the house is one factor to be assessed along with all other circum- 

__ 3 / 

stances, it is in no way determinative. 

In determining whether a person other than a defendant has 
authority to consent to a search of the defendant's property, the focal 
point is whether the consenting party had "joint access" to that property. 
While the Cadillac belonged to Gradowski, Nash as well as the Hammers 
had equal access to the car. Nash had contributed financially to the 
maintenance of the car, and on occasion, had lent the car to persons 
without the approval of Gradowski. Furthermore, Nash testified that 
he had possession of the car sixty to seventy per cent of the time. 

Nash was in custody of the car when he and a friend drove the 
car to the Hammers' house and left it there with the authorization of 
the Hammers. Nash told the Hammers that he would come to pick up 

_ 3 / 

As announced to counsel prior to the date of this memorandum, I 
lean to the view that my original conclusion, announced on July 17, 
1973, that the limited search of the house was illegal, is erroneous. 
As indicated, however, either conclusion on this issue is not 
determinative of the car search questions. 

- 10 - 
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later date. In reaponce to a queation as to whether he gave 

** HMnm,r * pormi " ion *° dri « **<«. N.. h re . ponded> „ [T)hey 

have standing permission. to drive it '» Th. w 

nve it. The Hammers clearly qualified 
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w.. thu. effective „ giv . n by OM who . e r . ght (o ^ 

posBcion of a. car wa . * equal * o£ ^ 
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1970), cert^ denied, 401 U. S. 977 ( 1971 ).~ 
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another legal theory tends to support denial of the motion to suppress. 

A warrantless search can also be upheld when it comes within the 
"automobile exception" to the warrant requirement. In Carroll v. United 
States , 267 U. S. 132 (1925), the Supreme Court recognized the necessity 
of distinguishing between a search of an immobile structure and a search 
of an automobile ".. .where it is not practicable to secure a warrant 
because the vehicle can be quickly moved out of the locality or jurisdiction 
in which the warrant must be sought. " _Id. at 153. 

The "exigent circumstances" required to bring the instant case 
within the Carroll exception are present. The Cadillac had apparently 
just been left at the location where the agents found it. There was 
evidence that the car had recently been used to provide a place in which 
to sleep and eat. A federal magistrate was located thirty-five to forty 
miles away. Certainly, the opportunity to search the car was fleeting 
since the car could readily have been moved or its contents destroyed 
in the event the agents were to leave without more. While this factor is 
not determinative, its significance increases with the knowledge that the 
defendants were not in custody and had been successful in eluding the FBI. 
for a number of months. 











The Second Circuit has attributed significance to the fact that 

the agents were not searching the automobile merely for evidence against 

suspects already in custody. United States v. Riii- aAi r oj 

cert, denied. 409 U. S. 866 (1972). -* 962 <2d Clr * 

1972). / As noted, the agents thought that the automobile contained evidence 
which might aid in the apprehension of the two criminals still at large 
and that waiting for a warrant might enable them to evade capture. 

Neither McMullen nor Scuderi was a case agent engaged in developing 
the evidence against defendants. Rather.their activities were confined 


to a more narrow goal - - the apprehension of elusive suspects. The 
justification for the intrusion by the agents into the automobile was 
"immediate and constitutionally reasonable. " Cady v. Dombrnw.H 
- U,S# -* 41 U. S. L. W. 4995 (U. S. June 21, 1973). 

Accordingly, defendant's motion to suppress is denied in all 
respects on substantially the same grounds as was an earlier, similar 
motion of co-defendant Richard Nash. 

Dated: October 23, 1973 
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HR. BUSH: Government ready. 

MR. THAU: Good morning, your Honor. Your Honor, 
defendant is ready for a motion to suppress evidence herein, 
of which notice was sent to your office concerning it. 

THE COURT: It was? If it was, I never received it. 

MR. THAU: You didn't? 

THE COURT: No. 

• • 

MR. THAU: I spoke to Mr. GXazer last week. It was 
my recollection several weeks ago that your Honor said that 
Mr. Bush and I — and this was said at a time when Mr. Bush 
did not appear; I think Mr. Figueroa appeared for Mr. Bush — 
that Mr. Bush and I should get together on discovery, which 
was done, nnd that jour Honor should then be advised orally 
of such motions as would be made. I spoke to Mr. Glazer, I 
would say, about a week ago, I guess. 

THE COURT: I won't deny you on that. It's news 
to me, .but in any event, you have a motion to suppress. What 
are you moving to suppress. 

MR. THAU.: Your Honor, Mr. Bush gave me photocopies 

• . 

of an enormous number of documents. At that time Mr. Bush 
did not specifically apprise me, although I think he is in a 
position to do so now, what part of that documentation was 
seized from the car of one Mr. Gradowski, and it is that 
particular part of the records, copies of which he gave me. 
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which I am seeking to suppress, end I supposed that Mr. Bush 
ought to apprise at this time what it is that came from the 
Gradovski car. 


THE COURT* Before we begin here, this is one of 
these cases which already has every earmark of creating more 
problems, through no one's fault, than one can describe, but 
of all, are we trying this case under a superseder? 


MR. BUSH* Yes, your Honor 


THE COURT: • I thought so 
that we try all of these cases und< 


several years. That would be, therefore 


MR. THAU* 


THE COURT 


lat taxes care of that. Apparently the 
laterial was seized from the car of 
who is not available, being a fugitive 


«w* i think your Honor is addressing yourself 
Nash has standing. 
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THE COURTt That is the way we lawyers like to put 
it. 



4 

HR. THAUi Yes, of course. Now, I believe that on 

» 

the case law, particularly Jones vs. U.S. —< 

• 

THE COURT! I am familiar with Jones, but Z long ago 

7 

learned that, instead of resorting to great decisions, it is 

8 

always more useful, first of all, to find out factually what 

• 

is involved as you see it. 

10 

• • 

HR. THAU! Surely. Your Honor, Mr. Bush has turned 

11 

over to me an enormous amount of material, which I assume he 

12 

will offer in evidence against this defendant as probative. 

13 

of course, of his alleged guilt in this case. 

14 

That being the case, it is my view of it that, to 

IS 

whatever extent we can reduce the amount of paper introduced 

16 

against this defendant — 

n 

THE COURT!. That would be a joy if we can, but again 

16 

this is only in my opinio* getting off the point I am concernet 

16 

about. For example, let me see if I can — If you take a look 

20 

at the means paragraphs here in the first part of this indict- 

*21 

[ • . i : . 

®ent, you will see, for example, such allegations that it was 

22 

part of the scheme that the defendants would obtain possession 

• * # 

23 

of certain blank checks of Vepco and Public Electric 6 Gas 

24 

25 

Company, and so on. Do you see that? 

/ . . • . . .• 

V • ’ * • • 

HR. THAUi Yes, sir. 

• 


ZYV , . 
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THE COURT: Perhaps there was a seizure here from 
the ear ostensibly belonging to the defendant Gradovski, and 
there might have been some blank checks. Would, that be a 
possibility? 

MR. THAU: Yes. 

THE COURT! That is the kind of infomation I am 
seeking to elicit. Can you help us, Mr. Bush? What is going 
on here, so I at least have some vague idea of the controversy 
Which is always about the best you could expect. I learned, 
in these great litigations. 

MR. BOSH! At this time/ I would hand to opposing 
counsel and also to the Court an inventory of items which were 
•eised from the car to which Mr. Thau has alluded. • 

In addition I am going to hand to the Court a memo-' 
random of law pertaining to the suppression point. ' 

COURT! All right. This is a copy of a 302 repoi 

right? 

• _ 

MR. BUSH: That's correct, your Honor, it contains 

• couplet, inventory of the item, which were seised from the 

l»t me place into perspective what the Government plans 

to do with some of the item, seised, or propose, to at the 
trial. 


i * .< 


.t .’*• 


Zt lt th ® Swornmenf s position that with raspect to 
*"* *eized, none of them are items which the defendants 

•ovtmkmn district court RCRORTCRS. UJi courtmousc 
* 0URR«. Ng« YORK. R.T. CO S-4SM 

1 








/ 

7 1 =—-3v7C 

/ • • . 

! / • 1 

mbds .6 , 

/ F • 

• 

are accused in the substantive Counts of the indictment with 

• 

/• ■ . 

actually possessing in an illegal manner. Z direct your 

9§ 

attention to Counts 1 through 4 of the indictment, which set 

S 

i 

forth four specific checks, and it is the Government's position 

6 

that none of those four checks are involved in this particular 

1 ' » 
t 

seizure. 

. 

• 

1’t would appear from Item 1, and perhaps Items 2 and 

* 

i • 

* 

3 on the inventory list, that those would be the checks,' but 

i 10 

in fact the checks that were seized from the car simply are 

U 

extra blank checks, partially filled out or completely filled 

• 

12 

out, but ones which were not actually used, and which the 

• m 

*. 13 

Government does not intend to rely on as the actual items whicl 

.14 

came into the possession of the defendant Nash. 

• * • 


W IS 

• 

So what we are talking about then is evidence seized 

ie 

from the car which will go to prove the guilt of the defendant 

17 

but not actually items, possessory items. Zt is the Govern¬ 

18 

ment's position — 

• • y 

V 

THE COURT: Now wait a minute. That last statement 

20 

intrigues me. . What do you mean by that? 

21 

• • B • i • 

I MR. BUSH: Z mean this — 

22 

| THE COURT: Z understand you that none of the invent: 

O 


23 

ried list .on this 302 Form of the FBZ dated April 27, 1973 

• • * < 

. • 

purport to be exactly the same things which are recited in 

• i ... 

VU)'* # * 

i 

Counts 1, 2, and including 4 *of our indictment. That Z under- 

•% • 

AX* 

•«.. ? . .. • * 

** * . * ■ • ■ 


* • . 
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MR. BOSH. the Government doe. plan to off, 

the majority of the material which appear, on the liit a* 
evidence of the defendant Nash's guilt. 

the COURT. Then I am looking for something, 
to What I read her. i. that thi. va. . „ lzure of ^ • 

ntertal* from an automobile of Peter Gradov,ki, a 1968 
Cadillac with a New York License Plate M06442 parked on the 
property of onfc teorg. and Mary Hammer. 

«ow. Mr. Thau ha. every reason a. . practical mat 
from What you ..id to be concerned here, but 1 .till don-t 
9 «t any claimed ne^, between Nash and thi. ^ ^ 

materials involved. 


HR. BUSH: Well 
materials involved up to • 


government will link the 
> defendant Nash by means of finger 
showing that Nash and Gradowski 
heme, the scheme which is sot out 


suppression issue 


an the memorandum of law which 
' tiui Government relies on , 
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decision of the Supreme court in Broun against 0Bit- 

«her. thst Court enunciated really . three-pronged test uith 
respect to standing. 

The first item which/enunciated was that a question 
of whether the defendant raising the suppression i..„. bed 
a proprietary or possessory interest in the premise, bam, 

searched. i„ this particular case defendant doe. not. The 

car was Gradowski’s car. * 

• # 

Secondly, it asks the question whether the defendant 
was actually in the premises at the time, and I don't believe 
that there will be any evidence showing that he was. 

Mnelly, it said that there would be no standing 
unless part of the crime involved was actual possession on 
the defendant's part of some of the itmu nlal . In ^ ^ 

“ I stated at the outset, this i. not the situation. 

Therefore, the Government contends that there really 

is no standing on which the defendant Hash can make . motion 
to suppress. 

I would note one typographical error on page 2 of 
the memorandum. 1 believe, it state, there that the car was 
seized from the premise, of a relative of Gradowski. Actually, 

and Mrs. Hammer are Hash's relatives. 

• * • 

*HB COURT: Offhand, I am having great difficulty 
i« seeing any,standing on the part oi Hash, I will agree to 

.... • • - ' . 
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that. *oo will have to .»U,ht.» Jo „e, re . lly do „ n<t 

h«lp you much, Hr; Thau, 

MR* THAU* Your Honor# X think «*».•«. * 

tnink that Jones gives us 

A. ^ • m - m 


-—~ us 

* definition of who ney be anaggrieved person. . nd r ^ 

if, exionetic that one aggrieved hi . standing. Certai , iJy ^ 

against vhon this evidence i, . ought to b . lntroduced> 

nuch to his ultimate detrime- oerh *„. 

- perhaps, or quite likely, is 

grieved if anyone ever was, in ay .view of it. ' 


THE COURT: i think i better read Jones, but I don't 


really see that. 


«• W»o, X have a photocopy of it here, if y ' our 
Honor pleases. 


THE COURT* i»<i like *-r% r « 

*°‘ 1 »l*o better read that 


-- uiac 

"** c.e, although 1 think I did read it in th. advance 
•beet, recently, but I'dlfta to reread it, 

W. TOSH. X have . copy of the Brown decision with 


*KE COORTi Mr. than, I taka tt . 

' x take it that you would 


concede that your client* 

your client no cl.i» po,.... ion „ ^ 

P °' **“ * utom obile, that l»f, Cadillac? 

*«• TBAUt That's correct, your Honor. 


«E COORT, h. make, no specific proprietary or 
possessory clai* to the land on which th 

.£ s, Meh “*• c,r *»* Parked, that 

Of Mr. and Mrs. Banner, I take it? 


{. a“» • 1^,*^ t j 

r *: ~ 

.* 7^ • » • 
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11 
12 
13 
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15 

16 
n 
18 

19 

20 
21 
22 
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HR. THAU: No, your Honor, but he does lay claim, 
for the purpo.ee of tbl. ca.e, of eour.e. .i„ c . the.e good. 

•re escribed to him, he doe. lay claim to the good, themselves) 
which were seized. 

• • •*.* > 

THE COURT* I see. 

MR. THAU* That is, the evidence, I mean. 

THE COURT* Well, I have really considerable doubt 
that this is the Jones case. Yet on the other hand it isn't 
squarely the Brown case either, because in Brown what was in¬ 
volved was stolen goods which had been apparently sold or 
delivered two months before the challenged search. 

MR. BUSH* Perhaps I could just speak for a moment 
on that, your Honor. The indictment alleges that in fact, • 
and the Government will prove that in fact the four checks 
which it is alleged they possessed, the defendant possessed 
and disposed of, were disposed of in December of 1972, and 
the search here came in April of 1973. . To the Government's 
knowledge the defendants never had possession of or contact 
with those four specific checks following December of 1972. 

MR. THAU* Your Honor, may I correct myself a little 
bit? in connection with a question asked by your Honor 

concerning whether this defendant lays claim to the vehicle, 

• • • 

and I .aid categorically no perhap. a little toe quickly, X 
think that the evidence, .hould there be a motion to .upprea. 


• f 


■ yfC • ' 

' • • 
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S I here, should your Honor grant standing, nay well be on the 
9 I part of the FBI agents that they learned that this defendant 

4 I is the one who had caused the vehicle to be sent and parked 

5 on the property of his relatives; so while in fact he lays 


1 

no claim to title in the vehicle, yet he lays a claim of be¬ 

1 

ing a bailee thereof, or one who did have some control over 

1 

it. 

• * • 

• 

* 

THE COURT* Yes. 

10 

MR. THAU* So I would modify that. 

11 

THE COURT: I would assume that is really possible 

12 

given the facts which apparently the Government and you agree 

13 

on, and that is that the Hammers are relatives of Mr. Nash, 

14 

so I could see plausibly what you are saying. Where that 

15 

makes any difference as a legal matter I am unable to say, 

* 

IS 

■ r , 

at least at this moment. 

17 

. •• * • *• • • 

I tell you what I think we ought to do. There must 

IS 

be one agent who can pretty much lay this out. In other 

10 

words, Mr. Bush, in the exercise of caution, I think I better 

20 

hear a witness, but I want to inquire gently first, is there 

21 Jj 

one such, or in your judgment would we have to have several 

22 

to round out the picture of the seizure here? 

23 | 

•MR. BUSH* 1 believe there is one agent who can 

24 | 

cover the case fully. There is a second agent whose testimony 

25 j| 

would largely be cumulative Of the first. 

I 

* ^ •• a « • 

. 

Si 
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THE COURT: X propose to go ahead and not rule on 

• • • * 

• . 

• • 

the standing question, which I think is extemely difficult, 
until I hear from the agent. Perhaps that would round out 
the picture sufficiently so I can make a ruling on standing. 

But before we do that, I would like to consult 
with both of your gentlemen on a practical problem that I 

A 

0 

foresee here in terms of time at the side bar. Would you 

j 

come up a moment? ' 

[Discussion off the record at the side bar] 

THE COURT: Now, gentlemen, unless you want to raise 

anything as to what I just discussed with you at the side bar, 
. // • . 

I propose we hear our witness, that is, the Bureau agent who 

0 

would support the Government's position on any motion*to 
suppress, with full understanding that I am reserving the 
standing issue as well as everything else. Anything before 
we call that witness? 

MR. THAU: Not on the motion to suppress, your Honor 
However, since we are waiting for the witness, concerning the 
Proper X would ask that after such motion to suppress 
as there is is heard by your Honor, the trial proper not be 
commenced until next Monday, the 23rd. 

•Your Honor informed us informally that your Honor 
was assigned to the Court of Appeals, X believe, and that 
for various and sundry reasons it might look as though the 
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\ 

• 

s 

. .. ■ * 

til*! would be interrupted for two or perhaps as Ion? as three 

i l - 

* 

days in the even that it started either today or tomorrow. 

©• 

4 

1 • • • • 

and very frankly, I would prefer to start it next Monday if 


a 

at all possible, in that Z would prefer that there be no 

• 

$ 

interruptions. 


i 

THE COURT: Yes, Z understand* As Z understand 

• 

• 

you, Mr. Bush, you are having difficulties with a number of 

J 


9 

9 i 

lay witnesses whom you have had coming back from vacations, 

• 

10 

or you think you might have to bring back from vacations. 

• 

11 

Zs that it? 


12 

MR. BUSH: The Government anticipated calling rough¬ 

• • 

IS 

ly ten or twelve witnesses, most of whom are not agents for 

• 

14 

any Governmental agency. Z have had to bring back some 

• 

• • 

15 

/itnesses from vacation, and Z have asked several witnesses 

• • 

16 

to postpone their vacations with the understanding hopefully 

• 

n 

that they would be able to leave the latter part of this 

• • 

f 

18 

week. _ * ‘ . 

- 9 

► 

19 

Of course, if they can't they can't, but under the 

• 

20 

conditions, Z would prefer to go ahead because of the difficult! 


21 

incumbent in gathering these witnesses together at a subsequent 

fh 

22 

» 

point. 

y 

23 

• 

■THE COURT: Zn addition to the other problems that 

• 

M 

ft ’ * 

Z indicated at the side bar, you will recall there is the 


25 

problem of a member of my family who is very seriously ill. 

k; 


' 37 ^. • • * ' 
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and the circumstances there are such that Z would think that 

if she were to die, which Z shudder to think about, that 

, •* 

might create further problems of a personal nature to me. 

Still further, however, Z note that it was long ago 
offered to the parties to start this case earlier, but problem: 
of Mr.Thau, as Z recall it, were such that he was in aflim¬ 
possible position then and could not go forward due to other 
commitments, i mention the latter only because it is not 
entirely a surprise that we are beginning in a week where Z 
have these other scheduled problems which Z cannot avoid or 
change, so to put it mildly, we are sort of damned if we do 
or damned if we don't. 

• * * . . m 

Z propose that what we do is this: We hear.a witness 
or two in the motion to suppress so that Z can get a feel of 
the issues, most importantly, the so-called standing issue. 

We will then see what happens as a result of that, and then 
Z will decide whether it would be better to start or better 
to postpone, as has been suggested this morning, till next 


Monday. 


Z might also note, to make the problems even more 


acute as to my or from the Court's viewpoint, at least, that 
Z have two. cases scheduled to go next Monday, one of which Z 
think may be compromised by either a plea or, in the civil 
case, by a settlement} but Z have no assurance that that is 

3)r<L : • ’ ' ' ' 
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• • * 

• • 

SO. 4 /*•, •* <» • i*"* *', .«• 

. • . i • • . • . / *.* 

So It 1* one problem after another, no matter what 

we do, but as Z say, let's hear one thin? at a time, and see 
what happens as ti result of that, and ‘then I will decide 
whether it seems better under these egregious circumstances 
to start today or postpone for a week. 

All right, can we have the witness? 

J 

9 

i MR. BUSH: Yes, your Honor, just two very brief 

things. I would point out to the Court that I have Ellen 

Josephson sitting with me, who has been assigned to me for 

# 

a portion of the summer, in any event, as a student assistant, 
and with the permission of the Court, would ask that she be 
allowed to sit with me during the course of the trial. 

. THE COURT: Z don't think the defendants are Agoing 
to object to that. 


MR. THAU: Not at all, your Honor. 

THE COURT: Miss Josephson, where do you go to law 


school? 


MZSS JOSEPHSON: University of Pennsylvania. 

THE COURT: Very good. 

MR. BUSH: Zn addition, Z note Mr. Hammer in the 
courtroom;- who Z would anticipate possibly being called by 
the defense, and Z would ask that any witnesses they might 
have in this issue be sequestered during the course of the 
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suppression hearing. 


- w 

t ’ MR* THAO: Very good* Mr* Hammer# would you please 


wait outside? 


<■ i * • ■ % * , 


THE COURT: There are witness rooms right alongside 
the other side of this wall, Mr. Hammer. 

(Mr. Hammer left the courtroom] 


MR. BUSH: The Government would call Richard 


McMullen. 


RICHARD McMULLEN, 


called as a witness 


by the Government, being first duly sworn, testified 
as follows: 

MR. THAU: Pardon me, your Honor, I think reciprocit 
nay be in order here. I think Special Agent Morton, or is it 

Norton happens to be in the courtroom as well. I know he 

# 

is a witness in this case. 

A 

MR. BUSH: . He won’t be a witness as the suppression 
hearing, if he wants him sequestered for the purposes of 
the suppression hearing — 

• • 

THE COURT: Let’s not get in ai argument. If you 
represent to Mr. Thau and to me that he has nothing to say as 
to this seizure from the automobile, that I think is sufficien 
•MR. BUSH: Ultimately he received the materials, 
but I am not sure that is going to be an issue at the suppres¬ 
sion hearing. 

• H'Ocj' ' 
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THE COURT: I wouldn't think so either. 

MR. THAU: On the other hand, if he should be a 

« • 

witness at the trial proper, it nay.be that some of the infor 
nation he gathers from the witness presently on the witness 
stand might be of some assistance to him when he testifies on 


trial. 


THE COURT: As long as you make an issue of it then, 

j 


I will ask him to be excused. . ' 

9 

MR. BUSH: I have no objection. 
the COURT: Agent Norton, would you mind waiting? 

Thank you. 

DIRECT EXAMINATION . 

BY MR. BUSH: 

Q Mr. McMullen, am I pronouncing your name right, to 

begin with? ... . 

• • • . . .• 

•A Yes. • 

Q By whom are you employed, sir? 

A The FBI, Federal Bureau of Investigation. 

Q What position do you hold with the FBI? 

A Special Agent. 

Q How long have you held that position? 

A .Eight years. 

Q Directing your attention to the afternoon of 
April 13, 1973, „o ul<1 you #t4te where you were ^ what you 
were doing? 

Hlc^ " 
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• 

A . Z was at 41 Beach Street, Sound Beach, Suffolk 
County, New York, assisting another special agent, Anthony 
Scuderi at an interview. 

Q What is located at 41 Beach Street? 

*. t • • . 

A . 41 Beach Street is the address of the home of 

a 

Mr. George and Mary Hammer. 

•. •••*•• . * 

Q Who are the Hammera, to your knowledge? 

A To my knowledge Mrs. Mary Hammer is the sister to 

• * • • 

Richard Nash who at that time was a fugitive at the Federal 
Bureau of Investigation. 

Q Where is Sound Beach located? '*/ 

A Sound Beach is on the north shore of Long Island in 

the County of Suffolk. 

Q Roughly how far is it from New York City? 

A Approximately seventy-five to eighty miles. 

*Q To your knowledge how far would it be from the 
nearest Magistrate's office? 

• •• 

A I would say approximately thirty-five to forty miles 
Q What happened once you arrived at the Hammer house? 
A That afternoon we arrived at the Hammer house. Agent 
Scuderi was driving. He pulled the car into the driveway, 
and upon pulling into the driveway we noticed a green Cadillac 
Convertible to the rear of the property. • • 

We got out of the car, and we were approached by 
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Mr. George Hammer* who was accompanied by his dog* which he 
was holding on a leash or a choke chain. 

We reintroduced ourselves to Mr. Hammer. We told him — 

/ 

Agent Scuderi told Mr. Hammer that he would like to interview 
Mrs. Mazy Hammer concering the whereabouts of her brother* 
and Mr. Hammer stated that he consulted an attorney and he 

• 4 • . * 

didn't want to name the attorney* but he said that they had 

J 

,• • • . • € V » *•* * 

declined to be interviewed. . 

• • • » » ) •• • *V! 

. Somewhere along this line Z interjected the question* 

Z asked Mr. Hammer whose Cadillac that was to the rear of his 
property* and the only answer he gave me* he said* "Oh* it's 

• i 

just a friend's*" and we returned to the topic 'of interview¬ 
ing Mrs. Hammer and Mr. Hammer. 

Mr. Scuderi asked Mr. Hammer if he could speak with 
Mrs. Hammer* and an agreement was reached. We walked to the 
back of the property* and Mrs. Hammer — we were not invited 
inside the house — Mrs. Hammer came to the rear door of the 
house* and opened the storm door and stuck her head out* and 
there was some conversation between Agent Scuderi and 
Mrs. Hammer under these circumstances. 

At the conclusion of this conversation* we returned to 
the Bureau- car* and Z made a note of the license plate number 
of the Cadillac to the rear of the property. When we were 
in the Bureau car, and before we left the driveway* I attempte 


H 3 *_ 
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c 

• w 


to call our radio station in New York City to get an identifi¬ 


©• 

3 

4 

cation of the registrant to that license plate number. I also 
| *ttempted to call our Babylon office. We were out of range 



3 

j of both radio sets. . • 



- 

j *. Q interrupt yw for just one moment. Had you 


1 

T 

ever been to the Hammer house before? 


• 

8 

^ I had. I had accompanied Agent Scuderi on 

* . , j 



9 

• #' » | • 

February 6, I believe, 1973 at which time we interviewed 


* • * • 

10 

* • • - 
Mr. George Hammer. . *“ • ' ** v •* ’ 

. " . 


. i 

11 

a ’ * • 9 

Q Was the car, the green Cadillac, there at that time? 

• 


V *• 

% 

• 

12 

• • • a ^ 

A No, sir, it was not. 


• • • 

•* 

13 

.* # 

Q._ ..Let's take up with the story again. What happened 


• ■ 

14 

after you attempted to raise your office on the radio? 

• 


*. * • 

• 7 • 

15 

A Being unsuccessful in raising the office, we drove 



16 

to the 6th Precinct of the Suffolk County Police Department, 


• 

17 

which Z believe is located in the town of Coram, New York, 


• 

18 

and we went into the Detective Squad, and I used the telephone 

• 



19 

in that squad room to call the Department of Motor Vehicles 


• 

20 

in Albany, New York, and ask for an identification of the 


* • • 

21 

license plate number which I had jotted down which was on the 


© 

22 

23 j 

Cadillac. \ 

• 

• • 

The Albany Visual Section advised me that that car was 

# 

• •' •' 

34 1 

registered to a Peter Gradowski, I believe, of an East .2nd 


25 

Street address in New York City. 


• * 


HHe L • • 



_ 
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Upon receiving that information, it was our thought im¬ 
mediately that Mr.. Gradowski was in that house. We advised 

the detectives of the Suffolk County Police Department about 

• . * 

the situation, and they volunteered to come up along with us. 

Two detectives accompanied us, and prior to leaving the 
police station, we requested that the sector car be placed 
on Beach Street so nobody could remove that car from the 


scene. 


. • • 


Q Let me interrupt you just for a moment again. At 
the time when this was occurring, was Mr. Gradowski a fugitive 

A Yes. We had advised the Suffolk County Detective 
Squad that Mr. Gradowski and Mr. Nash were fugitives', and that 
there was a possibility that either one of them or both of 
them may be at 41 Beach Street, Sound Beach, and in doing so, 
we requested that the sector car be sent to that residence 
immediately to prevent that car from leaving. 

Q What happened then? , 

A We got in our Bureau car, and two detectives led. 

We followed a detective car via the shortest route from the 
Police Department to 41 Beach Street. Upon arriving, again 
we were met by Mr. Gradowski — excuse me, I mean by Mr. H amine 

I asked Mr. Hammer why didn't he tell me whose car that 

* • • 

was when I asked him. He said well, he said, *1 thought you 
knew whose car it was." 
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X- said, "Well, obviously i did not know whose car it was 
because I asked you who the owner was." 

We then advised Mr. Hammer that we would like to conduct 
a search of the house for Gradowski or Nash. Mr. Hammer asked 
if we had a search warrant. He was advised by myself that 
in an instance where the individuals are fugitives from justi« 
and we have probable cause to believe that they are in a 

location* we do not use a search warrant. * 

• * . : 

We were accompanied by Mr. Hammer. We went through the 

- ( .*••» ,■ .• • •• • 
house. • •' * f * / V,- t - * 

THE .COURTt Wait a .minute. Excuse me. X am sorry. 
You explained this to George Hammer and what did he say? 

THE WITNESS: Well, he said, "All right," he said, 

I assume that — words to the effect, your Honor, that, "I 
assume that you know the law. I am not familiar with whether 
you need a search warrant or not." So he said okay. 

So we asked him to show us through the house, which 

he did. He walked us through the bedrooms and the living room, 

► 

We had to open a closet which was big enough to secrete an 
individual. He opened the closet for us. .We went down into 
the basement, and we looked through the basement, and we 
didn't find either of the fugitives. 

Upon returning to the kitchen area, we asked 
Mr. Hammer how he came into possession of the car, and he said 




UR 
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that the evening before he had received a telephone call from 
a man who identified himself as Jack, and that Jack wanted 
to bring Mr. Hammer Mr. Oradowski's Cadillac, and Mr. Cradowsk 
consented I mean Mr. Hammer consented to having the 
Cadillac brought to his property. 

* 

He said late that evening a man arrived driving a 
car. He parked the car to the rear of the property, came to 
the door, and cave Mr. Hammer ^___ 


. a - ed ***• Hammer for a description of the in 
dividual, and he gave us a brief description, white male 
approximately forty years of age, first name Jack. 

• 9 • T 

At .this point I said to Mr. Hammer I would like 
search the Cadillac, and he turned to his wife and said. 
Get the keys." Mrs. Hammer cot the kevs at fh. 11 


w wnat was the appearance of the 
fore the time you began your search as y< 
outside the vehicle Itself? 

A Prom outside of the vehicle I < 

Cadillac had been used to live in. .In tl 

" • 

Cadillac was an unrolled ..«.i 


car immediately be 
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I of the Cadillac, part of a sandwich. There was half a cup 

of coffee, one of these foam cup, that you would receive from 

• diner if you order a cup of coffee to take out. That was 
In the back seat on the floor. 

There.was a box containing papers and napkins from a 
stand, 1 belive, similar to McDonald's if it was not McDonalds. 
There was a partly eaten hamburger roll — 

**■ THA0 ' Pardon "•» Honor. May we have a 

clarification on the time sequence involving those particular 

observations? Mere those observations made prior to the 
search or after it? ; 

sS ' * t • 

/whenV went into the house, we did 

»t approach the Cadillac to look into it until after.! had 

received the keys to the car,. I wasn't within twenty feet 

<f that Cadillac at anytime prior to receiving the keys to 
he car. • >r-» • * 

° Did you make those observation, you Just related 
*ior to the time of your search or at the time of your search: 

A Prior to search, prior to search. 

0 *>»ld you briefly describe the articles which you 

>ok from the car? 

• * The article. I took from the car were’ documents, 

P* 1 d ° CUmenta Which 1 ^ * ound in the car and in the trunk 
**• car, and I gathered them up and, not being well 
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©• 


* acquainted with the detail. of the «... x really didn’t‘know 
9 I what was really important. 

' I " he " A9ent SCUd6ri r * tUrned « ^ scene. I h , n<Jed then 

( I to him. 

1 the court, wait . minute. , „ confused . ^ : 

I the key.. George tum. to Mary and say.. "Get the keys.- 
| She did so. ' 

I THE WITNESS: Okay. At that point, your Honor, the 

patrolmen from the Suffolk County Police Department took 
| Mr. scuderi aside and myself and said. -I know this' fellow 
Grade wski. He has been in my sector.- '.He said, -x even ' 
arrested him, X believe, a couple of months before.- He ..id 
he*, been known to stay in ahou.e in'th. proximity of the 
Hammer home, another home'. So Agent Scuderi said to me, 

•look, you stay here . and search the car. x will , 0 wlth the 
patrolmen to the other house. Maybe Gr,dowski is there. ■ 

SO he left with the patrolmen and the two detectives, 
and they went to look for Mr. Gradowski and Mr. Nash at thls 

0t h* r l0C< * ti0n ' and 1 “"ducted the search by myself, sir. 

*HE court. And had they left at the time you asked 

Caorg. in the kitchen for th. permission to search the car? 

I the WITNESS. NO, ,ir. They were i„ the kitchen. 

Aa we all left the building I walked to the car th 

tne ca *» they walked 


“"“•-r.r.r.r:r.;-™ -—7 
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to their car, to go look at the other iocation for Na.h and 
Gradowski. 


scene? 


court, When did Mr. Scuderi return to this 
# • • 

• • 

the WITNESS, He returned to the scene Just as I 


completed the search of the trunk of the car. 

0 .At that point, what if anything happened between 
you and the Hammers? * 

9 

A «. told them that we are taking this stuff, i 9ues , 
they were shown what we were taking. At m . ^ ^ 

1 t0 ***• «>e key. „f ud, car . x ^ 

take the car. Sc caid, "I don't want anything to do 

WitK it- 1 “ n0t lnVOlved “ith these individuals, and they 
have caused me enough trouble." 

He said, "Here are the kevs 

tne Keys to the car, and I would like 

you to remove the car from my property." 

Agent Scuderi took possession ot the key. of .« car and 
gave Mr. Hammer a receipt for «^m. 

«*• bush, I would ask that this be marked for 
identification as Government's Exhibit 1 . 

. (Government's Exhibit 1 marked for Identification! 

0 -Hr. McMullen, I show you what ha. been marked for 
Identification as Government's Exhibit 1 and ask you if you 

can identifiy that document? 


• _ ~ . 
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air, this Is the receipt that Agent Scuderi 
gave to Mr. Hammer for the keys to Mr. Gradowski's Cadillac. 

Q I notice some writing on the bottom. Are you famili, 
with that? 

A Just very briefly, I know the keys were returned to 
Mr. George Hammer. 

Q Roughly when? 

A On April 27, 1973. ' 

THE COURT: In other words, four days later? 

MR. BUSH: No, this search occurred on April 13, 

your Honor. * • . 

<. ... 

THE WITNESS: Approximately two weeks later, your 

Honor. 

0 • • 

THE COURT: Two weeks later, so that Mr. Scuderi 
returned the keys to the man. 

THE WITNESS: Mr. Scuderi returned the keys to 

Mr. Hammer. , 

.. . . • .> ” - • 

THE COURT: Can you explain what the circumstances 

were which led up to that? • .. . 

•. . . • * • 

• * 9 . : • # 

THE WITNESS: No, sir, I can't. The original lead 
on this case was assigned to Agent Scuderi, and I was only 
accompanying him. 

• - 

MR. BUSH: I would offer Government's Exhibit 1 into 

evidence. 


r/«- 
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MR. THAU: No objection, your^jjonor.. 

(Government's Exhibit 1 for Identification received 
in Evidence] 

# 

Q To your knowledge, do you know what happened to the 

car following the date you were involved in the search of the 
premises? 

* • * 

• i 

A Yes, I do. 

.* f 

0 What happened to it? 

X That car was removed from the Hammer property and 
brought to a home on Yaphank Road which was occupied by 
Mr. Gradwoski's mother. 

Q Roughly when was this? When was the car removed? 

A I couldn't give you a date. It was within a couple 
of weeks after we had gotten it from Hr. Hammer. 

THE COURT: How was the car removed? 

• THE WITNESS: Driven, but at this point I don't 
know by whom. 

Q By whom, if you know? 

A I don't know now. 

*' .* *' •• • ’ •' * "* 4 . 

BDSHs No further questions. 

...*?* COURT’, 0°. you want to ask any questions, Mr. Thai? 

.. MR. THAO: Yes, your Honor. Your Honor, I believe 
that it might be incumbent upon the Government to introduce 
into evidence all the item, listed in the 302 report since 


®®^**^^** DISTRICT COURT RKPORTKRS, UJ.COURTNOUIC 
rOCCT SOU ARC. NCR YORK, N.V. CO 7>«M0 

A 


















Bbd * McMullen - cross 2 » 

those are the subject of this notion to suppress. 

*8E COURT! I don't know that they have to introduce 

• • 

then into evidence. - 

• • 

MR. THAUi I offer them in evidence. 

THE COURT* If you want to see them, I certainly 
agree with the latter. 

MR. BUSH! Opposing counsel has been allowed to view 
the originals of the documents, and in addition he has been 
given copies of all the documents. 

•THE COURT: I see no reason why you have to offer 
these items in evidence at this hearing. The only concern 

I have is that defense counsel be allowed to see then, and 
apparently you have. 

MR. THRU! Ves, X have, your Honor. There has been 
very full disclosure here. 

CROSS-EXAMINATION 

BY MR. THAU* 

0 Mr. McMullen, you told us, did you not, that for 
all intents and purposes you were just accompanying your partm 
in charge, Mr. S cruder i; i. that correct? 

•A. Yea. * ; / * - ■/ , /*; 

Q .The seizure was made on April 25? 

* *P r ^l 13, I believe., . 

0 Prior to April 13 had you worked or. this case? 
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A Yes. 


Q How much time prior to the 13th had you been on the 


case? 


A Several hours• 

• • 

« 

. Q So that you cane on the case on the 13th? 

A No, no. 

Q On the 12th? 

* Ho, I was with Hr. Scuderi on February 6 when* 

Mr. Hammer was interviewed at his residence. 

0 Was that your first involvement in this case? 

* Yes. . 

,e • 

0 Did Scuderi on the «th apprise you fully of the 
specifics of this case in terms of the nature of the charges, 

the investigation, the parties being sought and being investi- 

gated? ' • . 

*• * • , • • 

•A Well, he advised me of the parties being sought. 

1 viewed photographs of the fugitives very briefly. I was 

filled in as to their scheme, you know to defraud money, and 

so forth, and that there were warrants issued outstanding for 
these men. 


volved 


.*:* » * • ' • 

Mare you apprised by name of 

, ; ■ s - .... « -• , -• 

here? / \ / 4 • ? * « . 

•a ■» -.*• *." * . { 


such banks as were in- 


. \ v 

s » • • 


For all you knew, it might have been the First 

•*« > .. f ,*VA ... - • *• . 
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• O 


National City Bank# Manufacturers Hanover; you didn't know 

what the banks were? ' 

# • 

A Could have been# right. I didn't know specifically 
what the banks were. 

* « 

Q You did know banks were involved? 

A I did know banks were involved# yes. 

Q On the first visit to the Hammer home on the 6th, 

j 

you spoke to Mr. and Mrs. Hammer or just to Mr. Hammer? ' 

A Just to Mr. Hammer. 

MR. BUSH: Objection as to relevancy as pertains to 
the visit on the 6th. 

THE COURT: I am inclined to agree as a practical 
matter. I don't understand what this is all about. 

MR. THAU: It will all come in. 

THE COURT: Let's go ahead. You don't intend.to 
dwell long on the 6th, I hope. 

MR. THAU: No# your Honor. 

Q Mr. McMullen# between your two visits to the Hammer 

home# did you have occasion to discuss this case with witnesse 
in this case? 


$» i 


•Bank officials? 


* • . f r S* 

Did you have occasion to inspect such records# FBI 
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HR* BUSH: Objection as to relevancy again as to 

what — 

HR* THAU: As to probable cause, your Honor. 

• • i 

THE COURT: Yes. He is entitled to inquire about 
that, the point being he wants to argue that at that tine then 
was no justification to seize the contents of the trunl/as 

were seized as being either the tools of the crime or evidence 
of the crime. Right? 

MR. THAU: That's correct, your Honor* 

THE COURT: All right. 

Q Mr. McMullen, how. long was the interview on the 6th? 

A • I would estimate thirty minutes to forty-five 
minutes. 

• • * •* • • • 

•Q Did you take notes on that occasion? 

* 

A No, I did not. 

. Q Did your partner, Mr. Scuderi? 

A Yes, he did. 

Q Have you with you the notes he took on the 6th of 
the interview with the Hammers? 

A .No, I don't have the specific notes that he took 
on that date. 

Q ’Did you take notes on the 13th? 
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A No, I did not* • 

• • 

Q Did Mr. Scuderi? 

A Yes, sir, he did. 

0 Did you cause a report to be filed conceding your 
activity at the Hammer home on the 13th? 

A Yes, we did. 

Q Have you with you that report? 

• e 

MR. BOSH. X would object as to use of the records. 

3500 'material I don't believe opposing counsel is entitled to 
the report at this time. 

the COURT. That nay well be, but first of all. I 

take it you didn't nake the report. Agent Scuderi did; is 
that right? 

THE WITNESS. Yes, sir, he took notes and dictated 
whatever papers that would be considered a report. 

THE COURT: All right. 

. the WITNESS. I reviewed the report and concurred 
with its contents. 

0 Had you not agreed with any of it. contents, would 
you have been invited or welcone to nake anendnents or changes 
in that report offered by Scuderi? 

A .Absolutely. 

Q So that for all intent, and purposes, since you 

approved of it after reviewing <♦. * *. * 

ter reviewing it, it is your report as well 

•ovtnckn district court Rf rortsrs.'uj. courtmousc 
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• • * • 

• r * * 


A Yes, it is. 

MR. THAU: Your Honor, at this time, although the 

report may be 3500 material, I call for its production in 

* 

that it may contain prior inconsistent statements, and on that 

• • 

baSlS 1 think co »nsel has a right to see it though we are not 

now in the trial proper. 

• • 

THE COURT: Well, I am not going to require that it 
be produced at this moment because if, as, and when this 
material is ever offered at the trial, why then the reports, 

of course, will be available. However, I would like to see 
the report, if I may. 

A** 

MR. BUSH: I believe the witness has a copy. 

THE COURT: You don't have an extra? 
the WITNESS: You can take^this, your Honor. 

THE COURT: Can I borrow that? 

MR. BUSH: I have a copy as well. 

the COURT: I shan't be long. I would just like to 
take a look at it. 

I am doing this for two reasons, so the record is 
desr. One. X do agree with the Government that this kind of 
material should not, necessarily at least under Section 3500, 
be turned over at this point, but on the other hand, since I 
am concerned about the issue .of standing, I want to see this 


s-r, 
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material. 


Second of'nil, if there is some reason in the interei 


Of justice that this material, notwithstanding there is no 
statutory command therefor, ought to be turned over, I would 
like to be in a position of granting the request of defense 


counsel now. 


la there any other cross for the moment that you 


have? 


MR. THAU: Yes, your Honor. 


THE COURT: Why don't we get to it?' 


MR. THAU: Thank you. 


Q Now, Agent, the report his Honor is now 
has been sitting in front of you in the course of your testi- 


mony this morning, has it lot? 


Yes. 


Have you referred to it to refresh your recollection 


concerning the events of the 13th? 


A While I was sitting here? 


Q Have you not been flipping its pages as you have 


^ >ecn aitting here and gazing upon it? 


A No, nd, not the portion that — What I was gazing 


at had to do with the receipt for the keys. 
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• * • •• 

® : Prior to taking the stand this morning, did you'at 

* U ref tesh your recollection with the aid of the report his 

• • 

Honor is now studying? 

* 

A Ho, not prior to this morning, no. 

\ ' 

• Q This morning? 

A This morning, yes. 

Q This morning you did? 

• * • 

A Yes. i 

Q Refresh your recollection with it? 

A* Yes.. 

t 

MR. THAU: Your Honor, another ground on which I 

\ 

think the report ought to be produced is anythin, with which a 
witness has or is refreshing his recollection is available 
for examination, 

THE COURT: I give you high marks for that additiona 
approach, but 1 still maintain that is no such cause now. We 
are trying to get at the bottom of an issue which has nothing 
to do directly with the trial Itself, and 1 -have said all 1 
am going to say except to add that now that I have read the 
material, I see no reason at all to turn it over to defense 
counsel, and when 1 say that, I mean this latest 
reason which you just broached. 

Q Agent, you testified a moment ago that this nearest 
Magistrate was some thirty-fi.ve or forty miles away; is that 


C 0< K_ 
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correct? 
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• • • • 

A . Yes, I Relieve that's correct* 

• . • • . «• • • • • 

Q And I suspect that you stated that to illustrate to 

• • » • • , 

his Honor how difficult and cumbersome it would haye been to 

secure a search warrant? is that so? 

- MR. BUSH: Objection, irrelevant. 

THE COURT: Well, that is the conclusion I drew, 

so I don't know why we will say it is irrelevant. In aiiy 
§ 

event, the point was long ago clear to me, so let's not be¬ 
labor it and I will let it stand. 

. • 

Q You secured the assistance of the State Police it? 
this investigation, did you not? 

A County Police. 

• • • 

Q When speaking of the Magistrates and thirty-five 

or forty miles away, you were speaking of a Federal Magistrate 
were you not? 

• • • 

A Yes. • 

0 You knew then, did you not, that there were persons 
authorized to issue search warrants under State Law much 
closer than thirty-five or forty miles /way, didn't you? 

A The thought never came to my mind. 

Q ■ .It did not? 

• . • • # * 

A * No. 

0 Wa* there any discussion as between yourself, your 


CU _ 
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partner, and the other law eni -Tent officials whom you 
enlisted about seeking a search warrer - 
A NO. . 

• • f .• 

Q The thought never came to your mind then' either, 
right? * v • ’. . 

* No, because we were seeking the assistance o£ the 
Suffolk County Police to apprehend two fugitives, not to 
conduct any State investigation. He asked for their assistant 
because w. were looking for two fugitives, and there were not 
only two fugitives we were looking for, but if we had to go 
into that house and they were — the fugitives were in that 
house, we would also have to contend with Mr. and Mrs. Hammer, 

so we had four people against two agents, and we wanted the 
assistance of the County Police. 1 , 

0 Are you aware, sir, that Federal authorities may ' 
and indeed are highly advised to get search warrant, from 
State officials when Federal ones are either unavailable or - 
®bSH. I object to the form of the question. 

THE COURT: In any event I think the question has 
already been answered. The thought never occurred to him, 
and that leaves us only with the question of law, which 1 am 
at least as well' equipped to field a. i. Agent McMullen, so 
let's drop it oh that ground too. 

0 May w. therefore note at that time. Agent, that no 
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warrant was obtained here not because the closest Magistrate 
was very far away* but in fact because no one thought of 

• • • y . •* 

getting any warrant? 

• * • 

A 2 really can't answer that because I can't answer 

• • 

as to what Mr. Scuderi was thinking. 

Q The point is that you didn't think of it. ‘ " 

A No, I didn't. 

* 

Q So that had one been located literally down the 
stree't, it wouldn't have made any difference in this case 
as far as you are concerned? 

A No, I can't say that either. 

. • * % 

Q You then would have thought of it? 

A We were forty miles away from the nearest U.S. Court 

that could possibly have issued a warrant. 

• • 

Q Agent, were you then aware that State crimes had 

also been committed or allegedly committed? 

A No, I was not aware that they were State crimes. 

I would assume if there is a Federal violation, there is 
usually also a State Statute that it's in violation of. 

Q You were aware, were you not, that there were such 
things as County Courts? 

A Of course. *’ . • 

• .• : : 

THE COURT* let's not argue that matter. I am 
prepared to take judicial notice of where the courts are. 
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State and Local variety* • 

Q When you arrived at the Hammer house, you drove 

right up onto the property? 

• • • * 

A The first or second time? 

Q • Second time. » 

% • • 

A Right onto the property,’ r^ht, to block the drive¬ 
way so that the Cadillac couldn't move. 

Q Right off the bat, before you ascertained to whom 
that car belonged? 

A Oh, when we first arrived? 

0 The first time, the second day. 

A Yes, sir. All .right, the first time the second day. 
Q On Thursday. 

A We pulled into that driveway, yes. 

• • • 

Q Unannouced? 

.A Yes, unannounced. 

Q And at that time it was you and Scuderi? 

A Yes • 

. Q And Hammer, as I recall, told you right off the bat 
that he and his wife had consulted with counsel and did not 
wish to be interviewed; is that correct? 

A Yes. 

• • 

Q You persisted in your attempts to interview them 

in spite of that? is that right? 
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Yes. 


Q I believe you eaid that you inquired of them who 
the attorney was, and they wouldn't give you his name or 


didn't? 


/ .• *■% .V- •*. ; ^ r* 


. A We inquired o; Mr. Hanuner # and he declined to 

• # • • 

furnish his identity. . x 

/ ■» . ♦ . 

Q Is the name Stanley Cohen familiar to you, sir? 

A Nb, it is not. I will rephrase that, that name is 

familiar to me as being the name of an attorney, but not ' 
associated with this case. 

Q Not associated in this case? 

A No, I know the name, but not associated with this 


case. 


Q Do you not know him in fact to be a prime suspect 
in this case? 

a * * * • , § * 

* * e * * " • 

.A No, I do not know. 

. •• • • 

* i • 

Q You do not know that Mr. Cohen was called as a 

prospective defendant before the Grand Jury in this very case? 
A No, Z do not. 

MR. BUSH. I would object to any further questions 
in this line. 

.THE COURT: I agree. We have covered this. 

MR. bush. What Mr.Thau knows of his own knowledge 
i« totally irrelevant. 

* • 
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TUB COURTi I agree. He are wasting a lot of time, 
gentlemena Z just said don't argue* 

MR. THAUs I am getting to the meat of it. 


THE COURT: Go ahead. Go on to something else 

• • 


please. 




MR. THAU: Yesi 


Q ..Now, Agent, did you begin to suspect that Mr. Nash 

•nd Mr. Gradowski were in that house before you ascertained 
0 

tbm ownership of the car or only after you called Albany? 

A Before. 

Q But you did not ask to search the house before; is 

that correct? •-_ • 

• • 

A Right. 

Q And your basis for suspecting that these two were 
in the house was that the Hammers were relatives of Nash? 

A And the Cadillac was on the property. 

Q Op to that point you didn't know to whom it belonged 
is that right? 

A . Well, 1 did not know specifically to whom that 
Cadillac belonged. I would say that upon arriving, seeing a 
strange car in a driveway, a car that had not been seen there 
before, to. my knowledge, 1 would assume that anyone could have 
been in the house, and that quite possibly Nash or Gradowski 
could have been in that house. 
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Q Z assume from what you said that there was long¬ 
standing surveillance of the Hammer household in the course of 
which lists were made of such cars as were seen on the Hammer 
property? 

A No# that is not correct* There were no longstand¬ 
ing surveillances of that property. 

Q Short standing surveillances? 

A No# no. 

a .< • • • . 

Q If my own personal car, FBI agent, had been on the 
Hammer property # would that in your mind have given you cause 
to believe that either Nash# Gradowski, or both were hiding 
in the premises? 

A I would say — 

Q Assuming that you had never seen my car. 

A I would say that, but I would amplify this by saying 
it is very unusual in a fugitive investigation for a person 
such as Mr. Hammer, who claims not to have been involved in 
* n the activities of the subjects of the case — to 
not be cooperative in this matter, and his actions in consultiij 
an attorney and declining to be interviewed certainly aroused 
my suspicions as to his cooperative — ' . 

Q .80 you were suspicious? 

A Yes, I was, yes, and I was suspicious when I saw 
a car in the driveway. * 

cyL * V 
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Not belonging to him? 

Not belonging to him. 

How did yo.u know it wasn't his Cadillac, Hammer's? 
Hell, I asked him whose car it was, and he said a 


friend. 


Q Up to that point, you had no way of knowing whether 

it was his or not. Hammer's? . : 

... , • • » 

A Up to that point I asked. 

Q It Has ^*en that you left the property, after a 

t * ; 

futile attempt to trace the ownership of the car; is that 
right? ,■. .. . y ... ^ f*y- 


A Yes. 


* • ‘ 1 • 


Q up to that point you hadn't found the half eaten 

sandwiches and apricots and so on? 

• ► , * 

A That's correct. 

Q You called Albany, you got your answer, and it is ' 
at that point that you enlisted the State Police, the County 
Police? 


A Yes. 


Q You came back on the property blocking its exit? 


A Yes. 


Q ‘Here these other gentlemen, the State authorities 


armed? 


Yes, they were detectives. 


lafio- — 

cowry re 
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Q You told us a moment ago that you were now dealing 


with the possibility of two fugitives if the fugitives were 


in the house, four people against two? is that correct? 


Yes. 


Q So you were bringing these people for protection 


as well as investigation, right? 


A Por protection only. 


® protection only. When you came upon the propert 


the second time on the 13th, were any of you four holding your 


weapons in your hands? 


*-» ’ . 

* « Vwj tni <v-/ / 


Q Neither yourself nor your partner nor the State 


Police? 


A No. As far as I know, no. 


You don't know for sure? 


• • 

.A Well, the four detectives, the four of us, two 


• • - • 

detectives and the agents, went into the house. I didn't see 


any weapons in any of their hands. 


Q And you told them, -We'd like to search the house; 


is that right? 


Yes. 


Q .Zb it your view of the Law of Search and Seizure, 


Agent, that you gave Mr. Hammer a correct reading of the 


authority you had when you. told them 


u 
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McMullen - cross 

MR. BUSH: Objection as to relevancy. 

THE COURT: Z am going to sustain the objection. 

This is a legal argument which# incidentally# to put it to 
rest# I don't know that there was valid consent for the .search 
of this house at all, but let's not argue that. We are not 
concerned with that here except in one indirect sense which 
I have in mind# and if I am not bored to death by the end of 

this# I will rule on it# but don't argue law with ^ 

Mr. McMullen. He is not here for that. 

? MR. THAU: Pardon me, your Honor, so that I might 
get some guidance here — 4 * 

. * * i 

THE COURT: I have, already ruled that# if standing 
alone, there was no valid consent by the Hammers to the 
search of their home. . . ‘ 

MR. THAU: How about the.car? 

THE COURT: No, that is a different question entirely 
Come on# let's move along. This is flowing like cold glue. 

Q Did you tell Hammer upon your return that you had 
ascertained that the car belonged to Gradowski? 

A Yes. 

• • * . 

Q Did Hammer acknowledge that it belonged to Gradowski 

A Yes. Well, upon my return I said to Mr. Hammer, 

"Why didn't you tell me that this is Mr. Gradowski's car?" 

And Hammer says,"I thought you knew it was Gradowski's car." 


70c^ * 
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0 Did you ask him whether Gradowski or whoever 
Gradowski had lent the car to perhaps had given Hammer perm- 
mission to let anyone search the car and seize anything from 

i« 

.A No# Z did not. 

•. •• 

Q Did you ask Hammer whether he had a registration 
for the vehicle? 

• • « ' • 

A No, I did not. 

Q Did there ever in the course of that day come to 
your attention the fact that this defendant# Richard Nash# 

was at all instrumental in causing that car to be placed on 

* . .. 

the Hairjaer property? 

A No, it did not. f*' 

Q • And. the keys were handed to you; is that right? 

A Yes# they were. • * 

0 This is when you four law enforcement officials 
were in the house, in the kitchen 1 believe you said? 

A Yes. 

Q Is it at that point that Scuderi and the two officer 
left to check the house where Gradowski maybe might be located 
A Well, we all were leaving the kitchen at that time, 
leaving the house after a search in that case. It was at 
that time that Agent Scuderi#. the two detectives and the 
patrolman left to go to the other house. 


'Vc*s. 
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Q During your search of the house# were any personal 
properties displaced to look under the beds or the mattresses 
or inside the closets? 

A Z don't believe so# no. • 

. • • • 

Q It was a very neat search? 

• * • 

A Yes, it was a walk-through. 

. Q You went from top to bottom of the house? 

A Yes. We went — stayed on the main floor. I don't 

9 

believe — I don't know if there is an upstairs, and we went 
down to the basement. 

Q Was there any conversation between yourself and 
Scuderi after the search of the house concerning what it is 

• * • • S * * • 

that ought to be seized from the car? • . • 

\ • 

A \ None, no. * f* ! . ?•*- . 

i: A ~ , r ’ f 

Q Were you at all aware prior to going to the car 
what it was in the car that you might find? 

A Well, Z was looking for information which would 
lead me to the two fugitives, yes. 

Q TO their location? * 

. A *. Yes. 

• • 

0 So you were propecting, so to speak? 

A .If you want to use that term# Z guess so# yes. 

Q You had gotten no information whatever from any of 
your sources that in that car would be found physical evidence 
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related to the crimes charged here? 


A No# 1 had gotten no information that I would find 


physical evidence relating to the crime, no. 


Q So that had you in fact gone to a Magistrate, you 
could never have arranged an affidavit seeking a search warrant! 


MR. BUSH: Objection as to relevancy. 


MR. THAU: May I finish a question before an objectiq 


is made? 


MR. BUSH: I would interpose the objection when it's 


clear what the question is. 


THE COURT: Come on, gentlemen, please. This is 


painful enough without you both talking at once. Go ahead 


and finish the question. 


* MR. THAU: Thank you. 


® **r. McMullen, had you taken yourself to a 


• ■ • 

Magistrate to obtain a search warrant, you would not th*.n have 


been in a position to assert in an affidavit that you had 


probable cause to know that in that car would be contraband 


or evidence of the crimes charged: is that right? 


MR. BUSH: I renew my objection to it.' It calls for 


a legal conclusion, and also on the grounds that it's irrele¬ 


vant. 


THE COURT: I am going to sustain it on the first 


25 I basis. Please, Mr. Thau, I would rather you argued your legal 
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point, to me, and if I may say lo , x „ tlcipilted so f4r 

each end every one of the.. slashing po ints . Ind , wi , h ^ 
would not put them to Mr. McMullen who i. her. .. . vitno „. 
He may know « lot more about thi. than you and I do. but 1 
don't think he is the right person for these argument*. 

0 You opened the trunk? 

A Yes, I did. 

0 Ha. the trunk all full of stuff including what is 

listed on the schedule here, or was that the only thing in 
the trunk? 

A There was a lot of stuff in the trunk. 

. 0 So that you sifted through and picked that out? 

A Well, as what I say, there was a lot of stuff in 
the trunk, there was a spar, tire in the trunk. 1 think there 
were articles of clothing in the trunk.' There may have been 
part of the cover for a convertible top in the trunk, a Jack, 
and some stuff, a bunch of papers.’ I just gathered up all 

the papers in the trunk. 

* • » 

Q You gathered them up? X’ 

A Right. - 

• • • . * 

0 And there came a time some twelve days later on 

April 25 When Horton, your partner, Mr. Norton examined the 
contents; is that right? 

A Z believe so, yes. i 


•©MTHMM DISTRICT 2uY/«ROHTM*. U.S.'COURT MOUSE 
SQUARE, NCR YORK. R.Y. Co iZ 














nbds 


McMullen - cross 


Q. Among the Items which Norton examined, were there 

any other than the ones listed on the schedule 302 and which 

•ere discarded a, far., this case i. concerned a. irrelevant 
to it? 

* I can't say that precisely because — 

Q Would you look at it? 

A I didn't make a specific inventory of every piece 
of paper that was in the trunk. ' 

f . 

0 I ask you to look at the 302 schedule given to us 
by Mr. Bush, and ask you whether what is listed there com¬ 
prise. the entire booty from that trunk on that car or whether 
it's only part of it? 

A I can't answer that question because I didn't make 

* ,p * cific inv «ntory of every piece of paper I took out of 
the trunk. *• 

*'• V■/ /*’> \.r 

•Q Did anyone? ! ; 

■W » • •• • ' 

A I don't recall if there was one Mde . paperlI 

that were taken from the trunk were put in an envelope. I 
turned it over to Agent Scuderi.. 

0 Have you any recollection or knowledge whether any 

of what you seized can be ascertained to be the property of 
Richard Nash? 

« , VI 

• • . 

A No# I cannot answer it. 

MR. *HAU. i will be finished in a minute# your Honoi. 

, • . a 

. * • • * • 
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May X have a short second? 

THF COURT: While he is going through his notes, 

Mr. McMullen, you have already told us you were not the case 
agent on this particular case, that Scuderi really was, but 
in general did you know the nature of the possible criminal 
case to be made against Nash and Gradowski? Did you have any 
general idea as to what Scuderi was working on? 

THE WITNESS: Well, the case, your Honor, was'as- 

-■# 

signed to an agent in the New York City office, Lee Norton. 

He sent out a lead to the Babylon resident agent of the FBI 
to interview the Hammers concerning the whereabouts on the 
fugitives. That is what we went out there to do. 

THE COURT: Right. 

THE WITNESS: Not to investigate the activities of 
these individuals relating to the crime, but to look for them 
as fugitives. 

• , • 

Q And that is all, so that you don't know what the 

• * • . 

• ' * % „ _• 

underlying accusations may have been? 

A “I know generally that it was involving some sort 

4 .* t 

of embezzlement of bank funds. 




Q Did you know that? * 

A .Tes, yes. 

Q Tou knew that there was something to do with banks? 
A Just that it was a matter that Scuderi handled. 


76 
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Seuderi is an accountant, and he handles those types of ’ 
Investigations relating to accounting natters and banks, so 
I knew generally from the character of the case that it was 
assigned a 29-number which indicated to me that it had to do 
something with bank fraud. 

THE COURTS I was about to ask you that. 

THE WITNESS: Yes, I knew that. 

• THE COURT: When you opened up that trunk, did you 
have occasion to see the nature of any of the documents or 
their apparent nature as they appeared? 

THE WITNESS: To the best of my recollection, the 
documents that were so important to me when I opened the 
trunk were documents pertaining as to the location of the 
fugitives. 1 found a repair order for their ear that the car 
had been repaired, I believe, in Los Vegas, Nevada, a couple 
of weeks before. I thought that was interesting as to a 

possible lead as tojrtjfre they were and where they may have 

been. ’ V ** .••» ' S'• 

•* • • . 9 f .* * 1 

*.• •*•.# * # m* • f 

nm other material 1 didn’t pay attention to other 
«»n X was looking for specific locations. I Just threw them 

I a « * • e ■ f »-•«'•/ | . •• 

in the envelope. 4 

•JHB COURT, without checking any notes or anything, 
*> you recollect seeing anything at the time which purported 
to be documents emanating frcra a bank, either in the sense 
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internal bank records or the kind of bank records that 

individual depositors would have at a bank? 

• • 

THE WITNESS: No,' I can only say I don't recollect 

l • 

seeing those documents at the time. - 

THE COURT: Thank you. Anything else, Mr.Thau? 

MR. THAU: Just one question. 

Q Were the documents listed on the schedule here in- 

j 

side an envelope? ' 

* /•' * 

. A Yes. 

THE COURT: All in the one envelope? 

THE WITNESS: Well, there were a few that were 
scattered around, and there was an envelope with a lot of 

documents in it that, you know, I thumbed through, and threw 

them back in. 

... ** • • 

THE COURT: When you say an envelope, do you mean 
a legal size envelope? 

THE WITNESS: Yes, sir, that.envelope on the table 
righ^there. 

MR. BUSH: You mean a manila folder? This is the 

> * • * 

envelope to which reference has been made. 

•THE COURT:^ Yes, I call that a manila folder. 

; * . ' , \ ‘ . . 

•MR. BUSH: Well, it's a red legal type of envelope. 
THE COURT: File jacket size. 

MR. BUSH: File jacket size, correct, your Honor. 
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THE COURT: All right. 

Q You took the file to ascertain from its contents 
whether those contents night give you any leads as to the 
whereabouts of the two suspects? • • 

• * 

A What I did was I gathered them up, and when Agent 
Seuderi. rearrived on the scene, I said to him, -Here, Tony,- 
I said, ..-You may want to look through this. They may have 
•one stuff you are looking for.- ' . 

. Q But your personal purpose and intent in taking it 
was to ascertain or to have anyone in your agency ascertain 
whether its contents might provide any leads as to the where¬ 
abouts of the two suspects? 

A Yes. 

• • • ‘ <• 

■ MR. THAU: Thank you. 

•’ *. 

THE COURT: Let me indicate that I am going to ask 
the Clerk to mark as Government •* Exhibit 2 for identification 
only the 302 report dated April 19, 1973. When I give that 
date, that is tha so-called date of the transcription up at 
the top. A. I have said, I see no reason in law or common 

sms. to turn these over to defense counsel now, so the record 

• * . • 0 . 

is complete on that. Those ought to go back to Agent McMullen 

I believe-.... ....... 

«• , •. ■ 

■Thank you. Agent McMullen. 

(Witness excused) 
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TOE COURT! Now, a* I .ay, I would conclude on what 
has already been said, and assume there was a requisite 
standing and so on, to find and determine that the so-called 
consent to the search of the Hammer home was not a legitimate 
or valid consent as the law recognises the same, but to me 
that doesn't answer the problem of standing, nor does it 
answer what 1 consider to be a separate question, although I 
can see the argument that perhaps if this was an illegal searcl 
of thts home, that might affect the later search of the car. 

X don't want to ignore that, but. that is not what I am really 
trying to get at. X would like to hear from Scuderi. at least 
briefly. He apparently had a conversation or conversations 

with Mary Hammer which McMullen couldn't give us because he 
didn't hear them. 

Also, Scuderi was the man who was really the agent 

in control of the situation, more so than was McMullen on the 

* 

critical day in question, April 13. 

So if you don't mind, to round out the picture. 

Hr. Bush. I would like to briefly examine Mr. Scuderi, and 
then allow Roland Than to cross-examine him, and then I will 

make a determination on the standing and any other issue, 
that need be. * V ; . * • 


S •' ft 


By the way, it seams to me that the proper thing to 
do here is if, let's assume this Court had determined that 

• ■■ • • ,' v * 

■ • • ' 
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Hr* Nash doesn't have standing* as we lawyers call it, I think 
I ought to go further and alternatively rule on what might 
be the legitimacy of the search of the car. assuming he does 
have the standing, so in case there is an appeal, ve won't 
have to go bach and go through all this again, you see. 

hr. bush* Very well, your Honor. The Government 

would call Anthony Scuderi. 

• * » 

i 

HR. NASH: Excuse me, your Honor, I would like to 
• —• 

talk to my lawyer a minute, please. 

the COURT: No reason why you can't. Go right ahead 

MR» NASH* I know, but he is telling me to shut up, 

Z can't talk. 

• • 

HR. THAU* I don't think it's exactly in those 
terms. I think, your Honor, realizes, when a witness is on 

the stand, it's of the utmost importa.ee that counsel listen 
carefully. 

• . • 

... • 

HR. NASH* And we are getting another‘witness, and 

I still can't say anything. 

THE COURT* You certainly can say anything, because 
it will take a few minutes for the witness. 

HR. NASH* This is why I told you I want you to be 

,* • ■ 

in on anything you ask George or anybody else. 

* « * • # 

I want a different lawyer. 

THE COURT* Just a moment, Mr. Nash. 









• 15 


it. a 


mbds 

58 

MR. MASK: He is telling ne I am asking him to 

suborn perjury. 1 don’t know what the hell he is talking 
about. 

• * 

*HE COURT: 1 don’t ask you to tell ne what he is 
talking to you about. Keep your tenper. irhese things are 
difficult enough without adding difficulties that you don’t 

need. 1 have no basis to intervene in any private conversa¬ 
tions between you and your lawyer. ■' 

Be patient. Nothing is going on that need create 

all this* 

• % 

I happen to know that your lawyer is a capable and 
experienced nan, and who knows, he nay not have been the 
greatest lawyer in the history of this country, but he certain] 
is by no neans the worst of this or any other generation. 

We go fron one captious interruption to the next 
in this poor little roon. You sit down. Your lawyer knows 
the law. 1 don’t have any reason to know that you know the 

law. Maybe you are a lawyer, for all 1 know, but I don’t 

fcnow that. Are you a lawyer? ? 

... • * 

MR. MASH: No, sir. 

THE COURT: Be patient with hin. He is trying to 
help you. .1 can assure you that he tries very hard and 

often.“ith ""“•"“e «ven before this particular 

Judge in this large court, which has many Judges. 

• • . . 
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So Z ask you, just as man to man, to think about 


that. He doesn't do things lightly, Z know that. Maybe you 
don't agree with him. Most clients don't agree with their 
lawyers, sometimes to their peril. 


So be patient. The thing I want to know is, however 
have you had an opportunity to say whatever it is you want 
to say to him? 


MR. NASH: Z don't wish to say anything 
THE COURT: What? 


MR. NASH: Z don't wish to say anything. Z changed 


my mind 


COURT: All right, you changed your mind. Now 
we have anotier witness, whever he may be. 


MR. BUSH: He should be in the same room as was 


Mr. McMullen 


THE COURT: Let me make an observation to you and 
Mr. Nash most importantly, but perhaps to an extent to the 
Assistant, Mr. Bush. Z would invite the defendant, whom you 
tell me, Mr. Thau, claims a possessory interest t of some kind 
in this material which was seized from the trunk; to consider 
whether or not, given the decision of United States against 
Jones, and then even perhaps to carry it further, to the 

decision entitled United States against Brown, as to 
whether or not he would like to get on the stand and testify 
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Scuderi - direct 


as to that interest# such as it may be. 

HR. THAO: Z will discuss that with him# definitely. 
THE COURT: Would you? 

MR. THAU: Yes. 

THE COURT: I think it ought to be# in view of what 
happened in Jones# and Z know Z don't need to tell you what 
happened, in Jones... Z also.might.remind you of what is known 

j 

as Footnote Four in the Brown Opinion of April of this year, 

# * 
and if you do not have a copy of that Opinion# you ought to 

look at it. 

MR. THAU: Yes# Z have read the decision, but Z 
can't think of Footnote Four. 

THE COURT: May Z offer you the copy which Mr. Bush 
was good enough to loan me. 

MR. THAU: Thank you. 

• THE COURT: Footnote Four Z think ought to be 
considered. We will take a recess in t:>r hearing. 

o 

(Recess) 



ANTHONY 


S C U D E R Z# 


ca 1 led as a witness 




by the Government# being fi st duly sworn, testified 
as follows: 

•MR. BUSH: Again# Z would ask for Mr. Hammer to be 
excluded from the courtroom. 

MR. THAU: Your Honor# Mr. Hammer is not to be a 

• . . * i 


XI 
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Scuderi - direct 


0 * 


witness in this proceeding. 

WE COUkT. Will that suffice, in your Judgment, 


Mr. Bush? 


MR. BUSHs Excuse me, your Honor? 

the COURT. Will that suffice to allay your concerns 
MR. BUSH* Yes, it would, your Honor. j 

THE COURT* All right. 

DIRECT EXAMINATION ' 

BY MR. BUSH: 

Q By whom are you employed, Mr. Scuderi? 

A By the Federal Bureau of Investigation. 

Q What position do you hold with the FBI? 

A Special Agent. 

0 Bow long have you been a special agent? 

* T-enty-two and a half years. 

•0 Directing your attention to April the 13th of this 
year, in the afternoon of that day, would you tell the court 
-here you were and what you were engaged in doing? 

* 1 was located in the area known as Sound Beach, New 
*ork, at <1 Beach street in the company of Agent Richard 
McMullen conducting an investigation to locate and apprehend . 
two fugitives by the name of Peter Gradowskl and Richard Nash. 

Q (that was located at 41 Beach street? 

A That is th. residence of Mr. and Mrs. George Hammer. 

zr ow . ■ 

• Wwww district court mrorthi, uj. courtmousc 
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rae, ana we approached him 
same time told him of the 


our visit 


It was in connection with 
fugitives Nash and Gradowski, j 
decision as to whether- a *-... 


and Agent McMullen 
with Mrs. Hammer, \ 


Aater Mrs - Hanmer stuck her head out the back 
door of her he. I identified myself. I told her the sam 
thing I told Hr. Hammer, that X wanted to talk to her about 
her brother, Mr. Nash, and both Mr. Hammer and Mrs. Hammer 
•aid that on advice of counsel they declined to discuss the 

natter. I asked them who counsel was, and they declined to 
?ive me the attorney's identity.-- 

Thereupon we went back to our car. which was parked In 
























tho d ^ivoway # and A8 
of the license plate 


' having. Agent McMullen took note 
1968 Cadillac. 

~ " 9St * *» - car radio wlu> 

,ork ofJice “ d with tho Babylon reside t 

y on resident agency where 

" 8tatl0n0d ' « unsuccessful. 

We decided to drivn «. u 

about f "“ reSt PreCln0t ' uhlch was 

about four miles mv t . 

Suffolk ne WM ““ 6th telnet of the 

uffolk County Police Department. 

Asont McMullen ‘made . telephone call 

State Motor Vehicle Bureau, and determined 

I Piet, on the Cadillac .a. wintered ^ ^ 

We made these finding. knomi to detect 

Oouaty Police Department and asked for pos. 

^ tt * e,,ent th ° fugitives might be located 
residence. 


at the Suffolk 


I "o men proceeded back to «-k« « 

[ e„t , * nTO ’ r rcfllden ce, and upon 

entering the drivewav Mr « 

V °“ ai ' Mr - «—* ~ ^cached again, and 

believe Agent McMullen asked him about the car h , 

cno oar, who it 

question, and ve told him that it was the vehicle - „ . 

determined it was the vehicle o, Peter Cradowski. 

And he said that he thought — , 

9ht he assumed that we would 

* nOW ' he did not tell us. 

Thereupon, we asked him to enter the house to dote_ 


•OUTMCRN OIITRICT COURT_ 

_rasa -- T W. UJ . COURTMO.r.. 
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YTa. 

H 


whether the fugitive, were located in the reeideace. and* he 
.aid that - he asked u. if we had a ..arch warrant, and w. 

Ve did n0t ' Snd «“* « wanted to determine whether the 
fugitive, were actually in the hou.e. which wa. the r .«.on 
for going into hia residence. 

H. allowed u. to go into the r..idence, and he accom- 
panied us — accompanied both Agent McMullen and myself in 

the yariou. room., and we satisfied our.elve. that the ’ 
fugitives were not there. 

K. cam. back outside, and before leaving the hou.e A„nt 
McMullen asked Mr. Hammar's permission to search the car. 
and for the keys to the car. at which time Mr. Hammer, as 
best I can recall, may have asked Mrs. Hammer for the key., 
«hlch she provided, and Mr. Hammer then gave the key, to 
Agent McMullen, who then proceeded to the 1968 Cadillac. 

•At this moment on. of the officer, of the Suffolk County 
Police Department mad. mention of the fact that Gradowski 
-Ight be located at another are. nearby,' which was . 

Minute, away, and I told Agent McMullen that 1 would accompany 
the police Officer, to this new location, which I did do, and 
returned to the Hammer residence very shortly thereafter, 
about ten.or fifteen minutes at the most. 

At this point Agent McMullen had just about compl.ted 

hi. se«ch. H. was looking In the trunk. He had taken out 

. 1 . • • 
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Scuderl - direct 


papers contained in a red manila envelope with tie strings. 


and he noted that many of the papers were hotel bills and 


repair bills. 


Z looked in the car and — 


•Q Let me interrupt you just a moment there. Were you 


the case agent in charge with respect to this matter? 


A Z was. 


Q What items were you interested in discovering/ if 


any, inside the car which was being searched? 


A Any items that would give us leads to locate and 


apprehend the fugitives• 


Q Were you interested in addition as to items relating 
to the commission of the crime that apparently occurred? 


-MR. THAO* Objection, your Honor. It's not only 


leading — 


THE COURT* I agree. That is sufficient. Particu¬ 


larly in view of the last question, I don't think you should 


ask that that way. 


Q Were you interested in any other items as well? 


M*. THAU! Judge, in light of the last question. 


your Honor, which taints this one, this is still leading, and 
ifc addition it's seeking to inpeach this witness who was 
catagorieal on the issue of what his purposes were, which 


leads as to his whereabouts. 










scudcri - direct 

1 will permit whether c 
# | orner purpose, but that is all. 

‘| Not directly, no, sir. ' 

5 I ' . THAUi I.withdrew my objection. 

' I ° Hh * t lf anl ‘ thi "9 lid the Hammers se; 
ing how the car came to be on the premises? 

* On the second time we reappeared, * 

nl9ht ' prevlous "i 9 ht, late i„ the ev 
Individual had called about leaving the car, a 

thereafter this individual, who may have ident 

" POSSibly ' dropped the ca, 

( the keys with Mr. and Mrs 

• Hammer, and no full 
or identity could be provided. 

0 After the tin. when the search of the 
completed, what did you * ^ 

A After the search was complete,!, w. le) 
end returned to the Babylon office. 

° *“* “ “ ythin * donn with respect 

^ Before leaving Mr Rs mm .. 

9 «r. Hanuner requested th 

t*e keys to the vehicle T 

t and i complied with his 

9 *ve him a receipt for u 

p r the keys and took the keyi 

0 . . x «how you what has been introduced int 
as Government *s Exhibit 1 u 

C you if you ca 

that document. 


COURT: 
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Scuderi • direct 


A Yes# Z can* 

Q What is it? 

A This is a receipt dated April 13, 1973 that Z gave 

to Mr* Hammer# and Z signed my name# for the keys to the 1968 
■* » 

convertible green Cadillac bearing New York License Plate 

No*M06424 which is the vehicle owned by Peter Gradowski* 

• • *• 

MR* BUSH: Z have no further questions. 

• j 

THE COURT: Mr. Scuderi# I notice on that receipt 
which* you were just shown# Government's Exhibit 1 for purposes 
of this hearing, that you apparently had occasion to return 
the keys to Mr. George Hammer on April 27# some two weeks 


later. 




THE WITNESS: Yes, sir. 


■ THE COURT: Could you explain the circumstances 
under which that was done? 

. THE WITNESS: Yes# sir. Subseqrently, subsequent to 
April 13th Mr. Hammer called and/or I called him, and he said 
he wanted that car off his property, and arrangements had to 
be made to take the car away# either Z took it or other 
arrangements had to be made* 

And Z told him Z would check into it to f ee if we 
could take possession of it# which Z doubted. 

8 o the keys were returned on that date as indicated 
on the bottom of the receipt .to Mr. Hammer who was to — as 


i 
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last known to me, as told to me by Hr. Hammer that he was go¬ 
ing to move the car off his property, and the receipt was 
returned to me that I originally gave him, and on the lower 
portion of the receipt I noted, I made a notation that the 
keys had been returned. 

, - THE COURT: So that in other words, on April 27 at 

• • • • *.*-.*• 5 

George Hammer's request you took the keys back to him? 

* 

THE WITNESS: Yes, sir. . . , 

THE COURT: Was that for a purpose of his so that 
he could arrange to have the car moved as he saw fit? 

THE WITNESS: Yes, sir. 

THE COURT: And you told him that the Bureau would 
not take custody of the car? • •. > 

THE WITNESS: Yes, sir. 

• * » . 

THE COURT: Perhaps I misunderstood Agent McMullen, 

but I believe he said this morning that he recalled something 

to the effect that there was a time in April where the car 

was moved, I thought he said by agents, I don't know whom, to 

some address nearby, Yaphank. 

THE WITNESS: That was moved to Yaphank Road in 

Sound Beach by Mr. Hammer. 

.THE COURT: When, do you know? 

• • 

THE WITNESS: Subsequent to the time that the keys 
were provided, given to him. ; 

. • i 

• ••* ^ . • 
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THE COURTS In other words, that would be after 


April 27th? 


THE WITNESS: Yes, sir. 

THE COURT: How did you come to know that? 

THE WITNESS: Mr. Hammer told me. 

. . • 

THE COURT: Did he tell you what premises these were 
1 •***#• 
on Yaphank Road? * < , 

. # 

THE WITNESS: Well, not exactly, I wasn't sure, but 

I determined them to be the new residence of Mrs._ 

Hr. Gradowski's mother." *•" 

THE COURT: I see, but the Bureau had nothing to do 
with making that transfer? 

THE WITNESS: No, sir.- 

THE COURT: Of this Cadillac to Yaphank Road? 

THE WITNESS: No, sir. 


Thau? 


THE COURT: I see. • Than!; you very much. Mr. Roland 


HR. THAU: Thank you. 


CROSS-EXAMINATION 

• • . • • 

BY MR. THAU: 

0 Agent, did you reduce to writing the report that 
George Haipner told you that a Jack had delivered the car to 
his property? 

A I put in the report whatever nickname he provided 
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70 


Q By the way, have you had occasion to discuss this 
case during the lunch break with your partner. Agent McMullen, 
.who testified here this morning? 

A No, sir, except he did ask me if I knew a Stanley 


Cohen, 


Q Since we are at it, do you?. 




A No. 


* « r .. / / % 


*Q Do you know him to be one of tha suspects in this 

• * • • • 


affair? 


' ' - . • 
• <r 


A No, Z don't. 


• •* 


tioning. 


• ¥ 

MR. BOSH: Same objection as to this line <ff ques- 


THE COURT: Yes. 


« 

MR. BOSH: As when it came up at the first examina¬ 
tion, 

• , « • . 

THE COORT: I would.agree, but for the added reason 
that Mr. Scuderi has told us he doesn't know this man. There¬ 
fore, how could he say anything about whether or not he if. 


a suspect* 


MR. THAO: Knowing him and knowing of him might be 


something else, 


THE COORT* Anyway, I agree with counsel that that 
is tangential, to put it kindly, to our inquiry here. 
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Q Hr. Scude :i, did you return to the Hammer propert 

with two or was it four local law enforcement officials? 

% 

A There were three on the property of Mr. Hammer in 
addition to Agent McMullen and myself. 

. Q So there were five of you altogether? 


On your return after checking out to whom the car 


. Q Did you at that time when you first went to the 

..... •. . % • . i 

Hammer property on the 13th, come there equipped with an 
arrest warrant? . 


, Z understand 


Q Did you inform Mr 










1 


•• *o 


0 # 


mbr*s 


Scuderi - cross 


# 

* Little chance? 

Q Yes. 

A No, sir, that's not a conclusion that I could draw, 
no, sir. A fugitive can be most anywhere. 

Q Old you, sir, or your partner in your presence 
»ake any representation to Mr. or Mrs. Hammer, any legal 
representation regarding your right to search their hou*e 

without a warrant und%r the circumstances? 

* . 

A I believe Agent McMullen, when Mr. Burner asked 
whether we had a warrant, eearch warrant, nay have rtated. and 
T believe did state, that under the circumstances where there 
was reason to believe that the fugitives could be located at 
the residence, that access could be gained on those grounds. 

* a * 

Q Without >a warrant? 

• . • . 

A Without a warrant. 

Q You were McMullen's superior at that point? 

A No, we were in equal rank. .✓ 

■ • m • 

Q I am sorry. When you said case agent, it doesn't 

give you a supervisory — 

• • 

A We are both special agents, carry the same credential 
and we are of equal rank. 

I ® you at that tine correct his misstatement on 

14 j ^ law to those citizens, the Hammers, to whoa the represen¬ 
ts || tation had been made? 


somtmcrr district court reporters. 11,1. courthouse 
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MR. BUSH: Objection# calling for a legal conclusic 
THE COURT: I am going to sustain that. There is a 
very simple question here, however, and an obvious one. I 
take it you didn’t say anything further or to the contrary 
when you heard McMullen say what you just described? 

THE WITNESS: No, sir. 

THE COURT: All right. 

s 

Q And it's not until Agent McMullen stated what he 

# 

did about the law that the Hammers permitted or allow? i a 


search of their house? 


A Yes, sir. 


•* •• • . / 4 

• 9 * « 

: t i w ; 


Q And the search of the car was made subsequent there- 


M | to; is that right? V\ * • 

I v - • y ~ ‘ ' • \ 

tt || A Yes, sir. 

16 | 0 A1 *° * n Keeping with that representation of what 

tt the lat? was; is that correct? 

M A That did not — that was not raised. 

» Q It was not repeated? 

tt A It was not repeated nor questioned. 

tt Q Bow much time elapsed, would you say, between the 

tt search of the house itself and that of the car? 

tt A .Within a half hour. 

* * 

tt Q When you came back from such place as you were told 

25 Gradowski might be found, having left McMullen on the Hammer 


DISTRICT COURT RCRORTSRS. UJ. COURT NOUS t 
«CT l«MU. NC* YORK. M.T. CO MW 






9 













rvcy 


■r 


O# 


mbds 


Scuderi - cross 


property, was the trunk of the car still open? 


A When Z returned? 


Yes, it was. 


Q Had McMullen taken from it whatever he would ever 
take out of it, or was he still in the process of removing 
anything from it? 

A He was just finishing up. Whatever was left was 
of as far as quantity, it wasn't that much. 

Q What had he done, dumped it on the ground next to 

the car? . 

• * . * * 

A No, be put it all in an envelope, in a manila en¬ 
velope with a tie string that was in the car. 

0 Too were led to understand, were you not, that there 
was an envelope in the car, and that in addition to whatever 
its own contents were, McMullen had also stuffed in that 
envelope additional material which perhaps had been loose in 


the trunx? 


Yes, sir. 


Q Are you in a position at this time as concerns the 
ultimate contents of that envelope to segregate that which 
was in the envelope to begin with from that which was on the 

outside of it but which McMullen for the sake of convenience 
stuffed into it? 
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15 

16 

17 

18 

19 

20 
21 
n 
28 
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25 


A. No, sir. 

Q Did you. Agent, have any occasion to ascertain 
whether any of the stuff that was in the car, be it in the 
passenger section of it or in the trunk, belonged to this 
defendant Richard Nash? 

A No, sir. 

Did you see a sleeping bag there? 

Yes, I did. 

Wearing apparel? ' 

Some. '<•“ 

• • 

Shoes? . .. 

I don't recall the shoes. 

Any valise, attache case, or some such containers? 

• • •* • 

No, there was various garments. There was uneaten 
food. That's about the best -- 

"Q Garments, you say? 


Q 

A 

• 

Q 

A 

Q 

A 

Q 

A 


• • s 


% • > f 


A Could have been a sock. 

Q Is that what you mean by garment? Were there any 

overcoats or suits, that sort of garment? 

• • 

A I don't recall. There could have been^ I don't 
recall. • . . 

Q -Am a result of whic£, of course, you wouldn't recall 
whither any searches were made of the pockets of those garments 
to ascertain whether any identification papers might have 
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been found therein? 

A Z don't know. 


Scuderl - cross 


* 

Q Was any attempt made, sir* to determine scientifical' 
ly whether the fingerprints of this defendant appeared on the 
steering wheel of that vehicle? 

MR. BUSH: Objection as to relevancy. 

THE COURT: S-. 

J • 

MR. THAU: May I be heard on that, your Honor? 

THE COURT: I don't quite follow this. We are not 
here to have a general rummage. We are here to find out 
whether or not this search was lawful, and whether or not the 
defendant Nash has standing to challenge same. 

MR. THAU: Your Honor, my argument is very short 

here, and I am addressing myself specifically to standing. 

• ! • * / 

It's conceded by now the car was not registered in his name. 
However, if indeed this defendant was using the car as though 
it were his own, and certainly his fingerprints on the steering 
wheel would indicate very recent use thereof 

THE COURT: But we have to view the matter as of 

the time when the search occurred in order to determine whether 

or net there was probable cause and so on.. Therefore, I find 

it somewhat off the point to find out what happened later. 

\ 

MR. THAU: No, earlier, your Honor. X am Interested 
in knowing whether, when these agents came on the scene, they 


tOQ a— 
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caused the steering wheel to be dusted so as to find wheth 


in the immediate past perhaps this defendant had driven th 


vehicle. 


Shis is relevant to the issue of his use of it. 


THE COURT: It seems to me slightly to tax one's 


credulity that they dusted the car from fingerprints from 


what I have heard anyway, but in any event in the argument 


I will allow you to ask whether or not there were any atte 


made to lift latent fingerprints from the car on that day 


whea it was searched, April 13th. 


THE WITNESS: No, sir. 


THE COURT: None. 


Nor on any other part of the vehicle, I assume? 


Was this a rainy day? 


No, it was not. 


Not snowing either, I assume, from the date? 


Z beg your pardon? 


Not snowing either, I assume, from the date? 


No, it was not«r 


Are you familiar. Agent, with an inventory suppl 


me by Mr. .Bush, which is FBI Form 302 giving a list that v 


found in Gradowski's car? 


A Not completely. I ’am aware of such a report. 


MM MtTMCT cowt ocomitim. «j. COWMTNOUM 
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MR. BUSH: Objection. The witness answered he 


didn't know. X don't see how he would be in a position to 
have the knowledge to answer that question. 

THE COURT: First of all, I agree, but in any event, 
Mr. Thau, I think we can take it from what has already been 
said that this witness did not prepare this report, which is 

obviously signed by Agent Norton. 

' j 

Second of all, McMullen is the man who made the 
actual search and the seizure, as I understand. 

But to.make it abundantly clear, so that we can move 
on to something else. Agent Scuderi, you are unable to look at 
this 302 of Norton which contains this inventory and state 
from your own knowledge whether this is all that Agent McMulleJ 
removed from the trunk? 

THE WITNESS: Yes, sir. 

, • • 

• • . • • •• 

THE COURT: You can't? 

* 4 #% 

THE WITNESS: No, I cannot. • . 

, THE COURT: You are in no position to tell us any¬ 
thing on that? 

* • * V * • . ** m. > • 

THE WITNESS: No, sir. 

4 r • .••• f 0*4 

THE COURT: All right. 

Q ..When McMullen removed the stuff from the trunk, did 
he and you then repair to some office and\ook at the contents 
of the envelope? 
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A I reviewed the contents* 

Q Did you make an inventory at that time? 

A No, sir, I did not. I labeled it. 1 identified the 
envelope with my initials and the date, and I put a cover on 
^t to identify it and I contacted Agent Norton to tell him of 
the fact that these papers were found, and that he being the 
case agent would best know how many leads were there and what 
the value was. f 

. Q • 8aw ^e contents some twelve days later, I believ 

is that correct? . . 

• , » 

A Hell, he was sent the contents hy registered — 

Q I call your attention to the document, and ask you 
whether reading the top paragraph of it refreshes your recol¬ 
lection concerning when Norton actually examined the contents. 
A That is examined, but the receipt could be something 

else. 

* * • . • ... •. 

% • • • * 

Q Where is that envelope, by the way, which you signed 
and sealed or intialled? Do you have it here? 

, f ' ,* *• , i # 

MR. BUSH: The envelope appears — 

•• • • f 

MR. THAU: Hay I see it, Hr. Bush? Hay I walk over 


and look at it? 


* ■ 


i .! • ■ 

• • * *,f •* • 


.Thank you. 

• . # .• 4 . . 4 

0 Did you. Agent, at any time or dh McMullen in your 
presence say either to Mr. or Mrs. Hammer that if they reused 

I0H <*_' 
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permission to look either in the house or in the car, they 
">ight be liable to a cha.-ge of harboring a fugitive? 

A Both Mr. and Mrs. Banner were told on a number of 
occasions about the harboring Statute, and that there is a 
violation for harboring a fugitive, and at what stage it vas 

told, it was told several tines. 1 told Mr. Hammer that the 
time X met hime 

0 But did you tell him that once again on the llth? 

A Oh, yes, 

Q Shortly before McMullen went to the .car? 

A I told him that the first time we left. I could hav< 

repeated it the second time, but this is a routine notificatio. 

we give to people who might have information and might be ' 
withholding it. . 

• • • • . • • 

0 fou say you told him this when you left. I assume 

you mean when you left the first time to check upon the owner- 
ship of the car. 

• . .. . / 

A Yes, sir. 

Q Did you tell it to him upon your return again? 

A Yes, sir, X.may have. * ' •**’ 

• - • . ;* r • * . . 

• " e , * • , 

. 0 'And it*s very shortly after that you were permitted 

to search both the house and the car? 

•• ' . • • ’ ’ * • e « .- y 

A Well, time sequence, whether it was just before or 
* • • • • • 
moments before 2 cannot say. .*•••« 
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Q And at first you were offered:some resistance when 

the Hammers felt you ought to have a search warrant, I believe; 

HR. BUSH: Objection, calling for a conclusion. 

THE COURT* Yes. In any event, we have made that 
point clear. 

Q In the course of such investigation as you or your 

Bureau made of this case prior to April 13th, or up to the tim< 

when the search was made, say, did you have any leads afeout 
• • . 
that car? 

A Not that I recall, sir, no, sir. - 

Q Had you any indications that.Nash and Gradowski, 
either together or separately, were using a.vehicle to travel? 

A I may have asked on the first visit with Mr. Hammer 
if either one owned a vehicle, and Mr. Hammer told me, I belie. 

that Mr. Gradowski owned a vehicle;. * - 

• • 

.Q Did he ever tell you that Nash owned a Cadillac? 

A Either Nash or Gradowski, one or the other. 

Q So it's possible that Mr. Hammer might have told you 
that Nash owned a Cadillac? 

A Or Gradowski owned it. 

* < . • 

. .. • 

Q Yes, one or the other. .. i'r 

' 

.THE COURT: This was on February 6? 

THE WITNESS* Yes, sir. - ^ 

•'•**;* • * 

Q Have you since, six;, in preparation for trial and 

?: *\. • ;• » *•/» • 

tou 


southern district court reporters. U.9s courthouse 

roccv SQUARE, NEW YORK, N.Y. CO 7-4SS0 

* 


•i. 






































15 

y 

.16 


17 

• 

18 


19 


‘ /oTZ 

mbds Scuderi - cross 83 

in the course of your investigation, you or your Bureau, ' 
tracked down the whereabouts through the months when you were 
looking for these gentlemen, the whereabouts of Nash and/or 

I Gradowski so as to be able to say on such and such a date we 
learned they were in Nevada or some such place? 

A I don't know. 

HR. BUSHs Objection as to the relevancy of this 
line of questioning. ' 

MR. THAU: The relevancy again, your Honor,'is to 
show who possibly — 

THE COURT: Well, he has answered no, so we don't 
have to belabor it. 

Q Have you to this day. Agent, come across any informa¬ 
tion showing that this defendant had use and control of that 
vehicle prior to April 13, 1973? 

,A I don't know. 

Q You have no information showing that he did or 
showing that he did not? 

A I personally? 

Q . Yes. •* • — • 

. * . • 

A No, sir. ‘ ‘ •/ ' .■ 

• * . * 

Q You never had such? 

« • 

« - t - . • 

A 7. never had such information. V 
9 .. When Y° u w «nt through the envelope shortly after 

V /o'} ' ' 
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the seizure, did you segregate that which interested you from 
that which didn't, if there was anything that did not interest 
you, and if you did so, what became of that which you set aside: 

A I did not. • . . 

• • • 

Q Did anyone, to your knowledge? 

A I don't know, unless it was transmitted to Agent 
Norton, and Agent Norton would be the best one to answer that 

i * 

question. # 

Q To finally put this to rest, let me get something 
s * xa ^ 9 ht: You and McMullen after the seizure opened the en¬ 
velope and looked at the contents; is that right? 

A I did, yes, sir. 

Q And you examined each item? 

A I reviewed it, yes. • 

Q Did it interest you or didn't it? 

•A Well, Z didn't have any final opinions about it, be¬ 

ing — being the fact that I had just a lead to locate and 
apprehend at a particular address. 

Q Would it be fair to characterize your function at 
the Hammer home and its whereabouts that day as having nothing 
whatever to do with an investigation of the merits of this 
case but yith having to do simply, strictly, solely with the 
apprehension of two fugitives? V 


A Primarily, yes. 


» / 


•• .. • 7 > 

* I * * 


far 


*• •* 
- • » f 
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RICKARD NASH* one of the defendants, celled 

as a witness in his own behalf, being first duly sworn, 
testified as follows:.. 


DIRECT EXAMINATION , 

BY MR. THAU: 

» • 

Q Mr. Nash, you are the defendant in this case, are 


you not? 

a r ' y 

A I am. » 

0 Are you familiar with one Peter Gradowski? 

A I am. 

Q How long have you known Mr. Gradowski? 

A Since 1958. 

Q Since 1958 have you known him sporadically, continu¬ 
ally, what? ’ 

A Hell, sporadically. Sometimes he's been — we 
haven't been in touch with each other for years at a time. 

Q Up to April 13, 1973, going back three or four months 
backward into 1973, the end of 1972, were you or not in contact 
with Gradowski? 

. * , 0 

m 0 • * 

A . I was. 

Q Continually, sporadically? * 

A Almost continuously. 

•• >. • 

Q When, as precisely as you can maVe it, did that 
continual one-period contact begin? 


HO 


. - Cl— 
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Say in January. 

**-•■*• d • 

Of what year? 


• | «» I#. 

* ' '»| 


•73 


: t.» 


0. Where is that you renewed ties or acquaintance with 
Gradowski in January of *73? 

A Hel1, 1 had had — I misunderstood your last ques¬ 
tion. 1 had been in contact with Mr. Gradowski since January 

of *71, and what 1 thought you meant by the continuous is when, 

f 9 

you know, I was in his company# 

Q • Living with him, so to spaak? • 

A That's correct. 

•. t ••• • •■ *. • • • 

Q So that for two years, more than two'years before 
April of 1973 you were frequently together, you say? 

A Right. 

• • 

• • • , » t 

Q Vou had once been in jail with Mr. Gradowski, hadn't 

[?. ' .... • * 

A Yes, I had. 

Q How long a period of time? 

A I was in the same prison with him for about ten 


months. 


Didyou ever know Gradowski to own an automobile? 
.Yes. 

Around April of 1973 did he own \n automobile? 

He owned a 1968 Cadillac convertible. 
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•4 


car? 


What color? 

• • •. i 

In April it was green# 

BOW long prior to April did you know him to own that 
9 * # 


.A 

Q 

A 

Q 


Close to a year. 

• • » 

Was it ever a different color than green? 

* • 

When he originally purchased it, it had been blue. 

In or about April 1972, which is the first time you 
saw the car, you say, right? 

A Right. ‘ 

Q Where is that Gradowski lived or hung his hat or 
hung out? 

• . * 

A 166. East 2nd Street, New York City. .. ; 

Q • Where were you then living? 

A that time he purchased the case? .1 was living 

at 111 st. Marks Place, Manhattan. 

Both of those addresses are on the Lower East Side 
of Manhattan? 

A Yes, sir. 

Q ! 0 eu P hemis tically, in the East Village; is that 
correct? 

A .Right# 

• • . • 

0 So that, you were not only acquaintances but neigh- 
bors; is that right? 


/ / JL o>_ * 
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Yes. . 

* . * . • t J < 

Q Old you help contribute to the purchase of that car? 

A Indirectly I did, yes. When he originally purchased 

the car, he didn't have enough money, and I put part of mine 

into it. and I never got all the money back because „e used 

it on like various business transactions, and we decided it 

Was parts of expenses, because at the time he owned another 

Cadillac, '65, which I was using, and we kind of interchanged 

the use of both vehicles, because I owned a .truck, at the time, 

^ was unhandy in New York traffic# 

0 So you yourself owned a truck and a car, you say? 

Yes. 

And.he owned this Cadillac? 

Right. \ • 

You say there was an interchange of use of the three 
vehicles as between the two of you? 

A Yes. 

Do you know where he bought the car? 

bought it from a private owner from Brooklyn, I 

•» *. • * 

You don't know the person's name? 

Nb# he's somebody from the U.N. 

V 

I am sorry? 

Somebody from the U.N. I wouldn't recall his name. 

t * 

//3 Cv 
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He is Indian# Z believe* 

Q • Did you learn what the purchase price was? 

A * $2,400.00 ■ - •’ 

Q Do you know the manner in which that purchase price 
was paid? * • 

Cash. • \ *•- • ' 

• v < 

Check? 

Cash* 

You say you contributed part of the purchase price? 
Yes, he didn't have $2,400.00 cash. 

How much of it did you contribute? • 

I think about $900.00. 

THE COURT: How much? .*-*•- 

THE WITNESS: Nine hundred. 

Did you get a receipt for that $900.00? 

We never gave each other receipt for anything 
So the answer is no. Did you ever collect any part 
of that $900.00 back? 

A Yes. 

Q How much of it? 

A About $700.00. Then I put in — I paid off a muffle 
about $180.00 more I gave in to have a muffler put on it. 

• ® During such periods of time as bbth you and he used 

the car, did you ever get to use it by yourself? And by your- 

. . . . . • 

’ • • . * 
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self I mean without Peter being a passenger or was he always 
a passenger when you drove it? 

t 

A, No. I believe I probably used it more than he did 
in reality. •* ' •• • 

0 Could you estimate in terms of precentages of time 
what percentage of it you used it and what he did? 

A I would say more than half. I would say maybe sixty 

seventy percent of the time. . ' 

# 

. Q Sixty or seventy? 


i 


A Sixty or seventy percent of the time I had possession I 
of the car, mainly because it was easier for me to park it 
than it was for him. 

• - • i 

Q Where would you park it? 

A . I would park it in front' of my house or in front of 
the bar which I had something to do with on 9th Street, which 
I was also renovating, plus there was parking meters on the 
Avenue, and because of the time setup with alternate side of 
the street parking, we could use them at night, and have time 
to pick the car up in the morning without getting a ticket. 

Q Did that 40r60 or 30-70 arrangement last until 1973, 

or did it end at some point? 

• • . • 

A .Well, when he took the trip, he went by himself, so 

V 

he took thu car by himself. 

Q Trip out of town, you mean? 


//J c*__ 
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A Yes. 


Q Did you ever have occasion to take trips out of town: 
THE COURT: With the car. 

A I have been to Baltimore, I have been out to my 
sister, out on numerous occasions. 

I 

Q With the car? / 

A Yes. * ' 

/ 

Q And on such trips as you made to Baltimore, was it 
ever your practice to stop on the way, let's say at a motel 
or some such place, or would you make the trip in one swallow? 
A We generally make it straight through. 

• • 

Q Were there ever times when you didn't? 

* * es * * can't recall the date. It was in the winter 

» .*• • . * ’ . ... 

I believe it was prior to Christmas. 

. •• • • 

.7 • • .* • 

• • 

Q Did you stop-off anywhere? 

\ •- •* . - * ' 

■""A ■ I stopped because I was — I was drunk when I left 

New York. 

♦ ^ . . * 

Q ‘ Not why, but did you ever stop-off anywhere? 

A Yes. 

* ■ .1 

. • 

Q Would that be a private residence, that of a friend 
perhaps, or a motel? 

A . 1 slept in the car. 

® Did you ever, Mr. Nash, have occasion to stop-off 
anywhere with that car, anywhere where it would be your 


H(p •' • 
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•* # c • 

• 

• 

2 

1 obligation, I suppose, to register the car Viat went along 

d® 

S 

I with you? 

Do you understand what I am leading up to? 

4 

1 A 

• 

When I was by myself, no, I don't recall. 

- 

5 

Q 

You would buy gas on the way, I suppose? 


6 

A 

Yes. 


7 

Q 

How many sets of keys were there to this car, to yous 

• 

• * • 

8 

| knowledge? 


9 

A 

Pour. : *r> ' . 

• 

10 

• 

Q 

Who had them? 

• • 

11 

A 

I had a set, Pete had a set, there was a set at his 

* -• 

• • • 

.12 

»■ 

mother's house, and the fourth set was like kind of unaccountec 

• 

13 

for. Sometimes I'd have it, sometimes it would be in the car 

. 

14 

or in the 

bar or in the club. 

» • • 

15 

. Q 

Do you have a set of keys in your personal belong- 

• • • • i 

m • 

• • 

16* 

* V 

ings now? 

.• /•. ...♦•* ... 

• • . • . . 

i * f: . •; 

„ : / *../ ♦. ... 

' m • 

17 

•A 

I don't know which keys I have right now. 

• 

m 

, • • 

18 

*"»* 4 - 

; q .... 

• • ». • . 

• • • 

Have you any recollection concerning when you were 

► 

19 

arrested, 

•r* ## 

did you have the keys to the car in your possession? 

• . • • | 

• 

20 

A 

Yes, I did. 

• 

21 

Q 

Do you know whether those keys were seized from you 

• 

22 

T , 

or returned to you? 

o 



* • *. * 

23 

A 

They weren't seized from me, no. 





• 

24 

Q 

Did you at anytime after your apprehension turn over 

. •* * 



' . 

r* * * 

. »• • 

25 

any part of the personal property you had with you at the time 

• 


• 

in c*. 

% • 
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of your arrest, like the keys, for instance? 

A Well, when I entered West Street, all my personal 
property was taken from me. 

Q And it's kept there? 

; A Ifes. 

Q That would include the keys to the car? 

A Like I say, I don't recall if they are in my persona 
property. It's a good chance they are. 

Q You have listened to the proceedings here this morn¬ 
ing, right? 

A ’ Yes. 

•t ' . * . * • 

Q And you know what the purpose of this proceeding is? 

A Yes, I do. 

Q And you know also that I am trying to illustrate 
your control and dominion over this car? 

' MR * BUSH: Objection) it's totally leading at this 


point. 


r • it 


way? 


THE COURT: I would agree, I think. 

i . • • . . 

Q Mr. Nash, how long have you been a driver, by the 

• - • >•, ....... •*- 

- > *'*; . • . • . • •• ? ... 

. • • • •' • . # 

A Twenty-two years, I guess. 

Q -.You have driven a good many cars, would you say? 

m ' ... .V 

A Yes. 

Q Cars, as people, have their own personalities? 


Iir+- •' • . ’ 

SOUTMKftN DISTRICT COURT REPORTERS. U4. COURTHOUSE 
roccv SQUARE. NEW YORK. N.V. CO >.**«* 



























-"X- 

• • 

• • • 

• 

1 

mbds Nash - direct • 95 

C‘ 

♦ v • 

• 

2 

• • • 

A Yes, they do. 

• 

3 

Q Could ypu in any way tell us, if you can, such 

(P 

4 

peculiarities, idiosyncracies, that that particular car nay 

• 

5 

have had on or about April 13th of this year? 

• 

6 

7 

S 

• A Hell, the handling was bad, as usual, in the front 

end. I was driving it, it behaved normally. It floats at 

• 

8 

about sixty-five, seventy miles an hour. 

• £ 

• ; 

9 

Q Aside from its management, I am interested in its 

» 

10 

0 

appearance also. Did it have a dent, a scratch here and thereV 

•' 

« 

11 

A No, the car physically was in nice shape,because it 

.. .• 

• *. * . # 

• • • 

V 12 

had been in an accident in Nevada, and we just had it re¬ 

• • / 

13 

paired. It was a little dirty on the inside. There was food. 

0. 

'14 

food containers, my personal property and stuff. 

• ' ■ 

• 

• 

• 1 

. * V 

IS 

Q What color was the upholstery? .< 

• • / 1 

, 

A * White, blue trim. : T ' 


17 

. Q Was the rear view mirror inside hung from the ceiling 

% 

18 

or placed on the dashboard? - 


19 

• A f It's attached to the frame of the windshield. It's 

• 4 f • _ • 

• 5* 

» 

. • * * /»: 

a convertible. 

• • . • 

21 

. . Q \ The frame, the upper part or the lower part? 

© 

. 

22 

} + t . • * * • . • # • , 

..• - A "*\ The upper part. 

23 

. HR. BUSH: .Objection as to leading and also as to 

* • * * • • • . 

• •••*• •• V 

’ •' 

24 

the relevancy. 

*• • 

25 

THE COURT: I think it's irrelevant, but it's all 

.* s- • 

• 

• 

. • • * ... . • 

. ..• • • • • 
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C; 

2 

right. . 

• 

3 

Q It was attached where? 

• 


4 

A At the upper part of the windshield on the frame. 

• 

5 

. 

As for the description of the car, it was green on the outside. 


6 

7 

It had a dirty white top. It was a white leather interior 

with blue carpeting, blue padded dash. . The glove compartment 

• «' 

. 6 

door is cracked. The cigarette lighter doesn't work. The 

. • ' 

9 

i 

heater and air conditioner are very temperamental. I could 

* 

• 

10 

go on about the car. I know it better than — 

* 

I 

* 11 

Q What kind of shifting was it, standard, automatic? 

1 

1 

]• * . ; ; 

• • • ■ ^ *■ 

12 

A Automatic. . 

• •• 

• ; 

■ 

• 13 

Q When last did you drive that car before your appre¬ 

1 

• •• • ... 

14 

hension? - .• ... 

. •• - 

• 

• • • * 

« , 

15 

A April 13, 1973. • . . * v ' , 

*« •• ’* *....* 

• 

A 

. .16 

Q Where did you drive it? 

• •• 

17 

.A I believe it's Rocky Point or Sound Beach, Long 


18 

Island. 

. . 

' 

19 

Q Is this where you picked it up or where you left*it? 

• • 

| * 

20 

‘A That's where I left it. 

' • i* . . .• 

, Q : Po you know about what time of day this was? 

* • « 

*4 

kl 

j 

,o 

J 

22 

A It was in the evening. 

23 

* »*. *% # • * • . • # , • • 
.*.**'* ' • . ' * | 

• ^ Q ’. In the evening of the 13th? 

1 


. V 

: * 

24 

A Right.. . ... 

/ , • . * • . * 

A' ' 

- 

• • 

25 

Q Do you know what day of the week it was? 

% 


ho 
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A No, excuse me, it was the evening of the 12th. 

Q Was Gradowski with you at the time? 

A No, not when I 

Q How long had you had personal exclusive custody of 

that car? When was it last that you parked it somewhere? 

A I had it — Well, exclusive i can't say exclusive 

I had somebody in the car with me, not Gradowski, and I had 

had the car without Gradowski for about eight hours on '"that 
» 

particular day. 

Q Had you in the recent past before the date of 

April 13, 1973 been in that car outside the City of New York? 

A On April 12th? 

t 

Q Yes, before then. •’ 

* • *4 . 

•• A Yes. 

• . * *• ' * 

Q You said something about sandwiches before. 

• A Well, on the trip up from Florida, we stopped at 
many restaurants for sandwiches, coffee, things like that. 

Q You had just come from Florida, you are telling us? 

A Yes. 

. Q In the car? ’ 

•: > A • /In the car. . * • 

x + .**•(# .* • • .. 

Q .Was anyone else in the car at the time? 

... ■ ^ 

. r * \ Petar G«dowski was in the car with me on the way up. 

0 Did you have personal effects in the car? 

■' /XI o>-' 

•OUTM.H OIST.ICT CO..T COU.THOU.I 
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Yes, I did. 


v/ 


Did you ever have occasion to lend the car to anyone 


at all? 


Actually I have, yes. 


On such occasions as you did so, was it your practic 


or your understanding with Gradowski that you would first 
clear it with him, or could you do it at will as though the 


car were your own? 


f 

A No. As a matter of fact sometimes I lent the car 


to people he did not like. 


Did not like? 


Yes. 


Did Gradowski ever learn of that? 


Yes, he did. 


Did that ever result in his barring you from further 


use of the car? 


A No, but we had an argument about it. See, 


Mr. Gradowski is a very proficient driver, to say the least. 


and this is known among all his friends, and my relatives 


wouldn't ride in a car when he was driving. This was a — 


I am sorry? 


A # This is why I drive most of the time. 

Q . .You heard testimony from the agents earlier to the 


effect that the car ended up-, at your sister. and brother-in- 




Uk 
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law's house# the Hammers# where it was searched on April 13, 
right? 

A Yes. 

Q Have you any knowledge concerning how that car came 
to be at the Hammers? 

A Yes. 

Q How? 

j 

A I brought it there with an assist from a'friehd# 

l 

because I didn't want to — 

Q How did you bring it with an assist? 

A Hell# I drove it out there# becuase it's kind of 

hard to give directions to my sister's house to somebody from 
New York. * 

Q Vou drove the car yourself? 

A I drove it from as far as a grocery in, I think# 
Stony Brook# whatever the heck name it is, named Scotty's. 

I got out of the car then and told the guy just follow 
the street down till you come to the end of it# you go through 
the brick fence, and it's the first house on the left. Bring 
the car there andtell them — 

« 

Q You knew you were wanted at this point# didn't you? 

A • Yes# and I didn't want to go on my sister's property 

Q Did you extend to anyone at all permission to 
search that car? ' * 

, '“*■ * ■*' t .■ -»*» / # , • • 

* v* * * * /JL3 

southern DISTRICT court rerorters.'u.s. COURTHOUSC 
roicv square, new vork, N.r. co ?.*s»o 





















V 


Q# 




mbds 


Hash - direct 




No, I didn't. 


Q Were you at all in telephone communication with 
your sister and your brother-in-law? 

A Occasionally, yes. .. . . , * 

° Wer ® you that da *' ^fore the car was delivered? 

• y 

A I was. 

• • ; 

. .. #> • 

Q You were? 

A Are you saying did I call my sister? * 

9 

Q Yes. Did you call them? 

A Yes. 

Q That day? 

• • ' v. 

A That day? \ 

Q Yes. ** 7 • . 


A Yes. 


Q Was it before the delivery of the car? 


A Zt was. 


't •' . • • • 


Q Did you announce the car was arriving? 

✓ 

A if we are speaking of the 12th, yes. 

Q Did you give any instructions concerning what was 
to be done with the car or how long it was to be kept there 
or how long it would be before someone moved it? 

A It was rather an open proposition. I told him I 
didn't know when I would cone and get it A I hoped 1 would be 
able to nove it soon. I didn't know who - Pete's mother 


, • /A L \ 
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had a house in the area, but I had no idea how to get to 'it 

. t . ** • 

myself, and there'was stuff in the car that I left at my 

sister's house, so this is primarily what made me lean-towards 
• * # 
leaving the car there. 

Q Let me go back just for one second. You said there 
was an accident with the car? is that right? 

A Yes. 

j 

Q Who was driving it at that time? *. 

• . • • 

*A Peter. 

Q Was a motor vehicle report filed in connection with 

the accident, do you know? •*. * 

• ** • ' " • . 

* 

a no. ••••••; 1 • ; 

*'7 Q When last you saw the car and it contained some of 
your personal belongings, would you please give us as complete 
a list as you possibly can do of those personal belongings 
you had in the car that belonged to you? 

A Well, I had my shaving, toilet articles, slacks, 
shirts, underwear, a green knapsack, a sleeping bag, dog food, 
and just general personal items that you have on road trips. 
MR. THAU: Thank you, sir. 

THE COURT: Mr. Bush? • • 

. • • * : • • 

CROSS-EXAMINATION 

• • * * * 

BY MR. BUSH: \ * 

» • .1 

Q Mr. Nash, is your real name actually Richard Nash? 

■ ■ ■ /xr^' 
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•> A 


A k ' Richard Patrick William Nash. 



3 

V « . 

•You said on direct examination that you had called 

gP 

4 

s • • • t 

your sister on April 12# the day preceding the day you took 


. 6 

the car 

to Long Island; is that correct? • 


6 

A 

Yes, I did. * 


7 

• Q 

I take it that you spoke to her personally on that 

• 

8 

j occasion? 

• • 

9 

A 

- j 

If I called her, yes. .' 

» 

10 

9 

Q 

°id You also speak to your brother-in-law on that 


11 

occasion? ■ * 

• 

• 4 ' • .* 

• • • • . ; 

12 

A 

J 

I believe I spoke to Brian. * W*, • ; 

• # • * 

• 

13 

Q 

Excuse me? 

.«• . • % • • 

• * * • 

14 

A 

I believe I spoke to Brian. *’ ‘ ■ • " 

. /• 


15 

Q 

Who is Brian now? • 


16 

A 

• • * • • . 

~^He is my nephew. 

• ■ * • .*• 

• 

17 

. Q 

Did you also speak to your brother-in-law? 


18 

A 

I may have said hello to the whole family. I don't 

. 

19 

recall the conversation, everybody talking. 

• • 

20 

Q 

Did you tell her that your name was Jack? 

• • • 

21 

A 

No. • ; ....... . ; .V,. > • • s 

m 

Q 

22 

Q 

> 

Did you tell them where you were? 


23 

A 

. No. 




V 


24 

Q 

Did you tell them that you were bringing Gradowski'j 

A' 

“ * 

• • 

• • 

25 

) , 

car over 

for safekeeping for Gradowski? 

'. • 



' . ‘ • - ‘ ~ 

!k(fi Cw 

• 



southern district court reporters. uJ. courthouse 




rOLEV SQUARE. NEW YORK. N.V. CO J-4SSO % 













“bds ; Nash - cross 103 

• \ • • • 1 

» • ; • 

• * * No * 1 8aid 1 wanted to leave the car there, would 

it be all right with them, and they agreed to it. 

. Q Did you tell them what they should do with the car? 

A ? ust leave ifc there, I'd probably pick it up. 

• • • 

Q Did you give them permission to drive the car aroun 
A They got ~ they have standing permission to drive 


Q They have permission to move the car, in other 
words, wherever they wanted to move it, I take it? 

A Yes. . ' /> ' * 

Q Did you arrange to have the keys left with them? 

A They would be left with the car, yes. 

Q Prior to the date that you spoke to your sister on 

April 12, when was the last time you had seen her, or your 

brother-in-law? .; 

• • 

• * 

A Last time I seen Mary and George before April 12, 
before I went to Florida. 

Q Roughly when was that? 

A I'd say January. 

Q Of 1973? /. • 1 . 

• • * *, 

• • , 

A : Right. u 

• * * 

• •0 •. 

Q •. Did you tell them where you wc^uld be? 

MR. THAU: Objection, irrelevant. 

THE COURT: Wait a minute. I must say I don't quite 
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understand the purpose of this either. What is the purpose 
of ail this. Hr. Bush? * \ ! 

MR. BUSH: Your Honor, he went to great lengths sav¬ 
ing where he had been and whereabouts in respect to the car ! 
on his direct examination, and I think that we*are entitled 
to inquire as to these matters as well. 

THE COURT: That sounds great, but it doesn't say 

j 

anything. Unfortunately, a general fishing expedition here 
isn't quite what I think we should get into, because this 
can't be used, you know, for that purpose under the law. I'm 

going to sustain that objection. • A ' }, 

• 

I don't object to your asking him when he went to 
Flc^ida and how long he was there, but I think conversations 
with his sister going way back then are a little too much. 

Q You said on direct examination that you knew Peter 

. • 

Gradowski; is that correct? 

A I said that I knew him? 

That you knew him. ,* * 

• . • ' * 

Yes. 

That you had known him for a number of years? 

Yes, I said that. 


Q 

A 

Q 

A 

Q 


Did you ever know him to use the name Gary Essig? 
MR. THAU: Objection, irrelevant. 

THE COURT: I agree.* I don't see what that has to 
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t 

• ** 

7 

9 

10 

11 

12 

13 

14 
'■* 15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


do with our limited inquiry. . . 

MR. BUSH: Part of his claim, your Honor, is that 
he was apparently bosom buddies with Gradowski, and therefore 
through some measure of -- 

/ THE WITNESS: I didn't say bosom buddies. 

~ » vj 

MR. BUSH: — claims an ownership interest with 
Gradowski in the car. 

MR. THAU: He definitely contends that this defendant- 

# 

MR. BUSH: Just one second, Mr. Thau. The Govern¬ 
ment, I think, is entitled to inquire as-to the extent to his 
knowledge and relationship with Mr. Gradowski. 

THE COURT: Again, it sounds great, but it's awfully 

overwhelmingly broad, and I don't see whether or not he knows 

.• ’I 

J 

about some alias that you have every reason to believe, I am 
sure, that Mr. Gradowski used, it doesn't really go to the 

heart of our problem; so X see no real basis for it. 

Z am trying to grope for something that will let me 

decide this express issue, and the standing issue, but I don’t 

think that helps, s *et's get to something else. 

• MR. BUSH: 2 would ask that this envelope and the 
different documents in it be marked collectively as Government 

Exhibit 3-, and that this folder and the documents within it 

k 

be marked collectively as Government's Exhibit 4. 

[Government's Exhibits 3 and 4 marked for 


ixf • 

court 
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Identification) 

Q Mr. Nash, I show you the contents of vhat are Govern¬ 
ment* s Exhibit 3 here, and X am going to ask you item by item 
as ve go through whether you claim that this property was 
yours, if you had any ownership in it whatsoever. 

\ • MR. THAU: Your Honor, I object to that in that owner 
ship has nothing whatever to do with the subject matter of 

t 

this motion. The defendant's contention is that he is an 
agrieved person in that he is one against whom certain physical 
evidence will be introduced — 

THE COURT: No, no. Let me stop you right here. 

This is being made into a battle, of. absurdities. First of all,. 

0 

I would agree with you, Mrw Thau> to the extent your objection 

goes to the legal sense. I don't expect that we are going to 

badger Mr. Nash with the nuances of legal title, and you don't 
either, but I do think the Government is entitled to ask as 

to whether or not he claims he owns them in the standard sense 

that all of us use that word. 

MR. THAU: May we first know what they are before 
he is asked? 

THE COURT: I don't know any more than you do, but 
we will get that out. They are right here visible in open 
court, and.there shall be no surprises, I assume, so let's go 

on. ; • 

, »* • • • 

l$0c^ 
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to Mr. Nash was a scries of blank checks drawn or bearing the 
name Public Service Electric t Gas Company, and also the name 
Virginia Electric 6 Power Company. 

The second items which I handed to Mr. Nash were 
blank deposit slips purportedly on accounts at the Bankers 
Trust Company here in New York City. 1 would call to the 

• f # 

witness's attention that there are a number of these documents 
in here, all of which seem to be the same. • 

•Q * Referring you to that second group of documents or 

• / 

number of items, all of which were blank deposit slip^ •»- 

MR. THAU: Your Honor, we concede non-ownership in 
this case to all the documents which Mr. Bush is willing to 
proffer here. I don't think that affects our case on the 
motion in the least. We will concede non-ownership. 

THE COURT: This is like being in Alice's garden • 
with, the two of you. Let's get down to it. I think it might 
be hightly irrelevant. You have elicited from Mr. Nash, and 
I don't blame you, that he had certain personal property 
which he was at some pains to describe. It did not include 
any material such as this, I agree with you, but I see no harm 
in showing it to the witness and asking him if he has at any¬ 
time claimed or does he now claim that he owns these. 

MR. THAU: I was trying to save the Court some time, 
that's all. * •' 


•J /U^V. 
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THE COURTS In fairness to you and to Mr. Nash^ I 


would think you would want to look at this so you won't be 


entrapped in any way. 


MR. THAU: I haven't seen it# your Honor. 


THE COURT: I don't know that Mr. Nash has seen it. 


MR. BUSH: I an sure Mr. Nash has not. 


THE WITNESS: Seen what? 


* * ® ‘ y° u claim to have owned in the past six to' eight 
months or own now the property which is in your hands at this 
t-ine* which I previously noted are blank deposit slips from 


the Bankers Trust Company? 


A You mean these specific blank checks# you want to 


know — These deposit slips? 


Q Those specific ones. 


A If I own them? If they were mine# I couldn't tell 


you 4.f they were. There is nothing on them to identify them. 


I couldn't identify them. 


Q Did you own similar ones to this? 


MR. THAU: Objection as irrelevant and highly specu¬ 


lative. 


THE COURT: The exigencies of the criminal law today 


! 


are difficult enough without making any more difficulties 
than there are. I tell you what you do#^Mr. Bush: Apparently 


you are going to lay this all out seriatim# right? 


/33 
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HR. BUSH: I plan to do that, or I can show them 


to him collectively. 

THE COURT: Why don't you get all these in front of 
Hr. Nash. He seems to be a reasonably intelligent man. We 
will ask him. 

Q Very well. I lay out in front of you collectively 
all of the contents which were contained in what has been 
marked as Government's Exhibit 3, and I ask you first for you 
to go through and pick out any of the items which you claim 
to own now or have owned in the past, anytime during the past 
eight months. “ | • 

; ; V. ..«•••• •» .»• . . •. , 

• 4 

THE COURT: While he is lookin at that, we will 
take a recess of about ten minutes. 

. V 

• • * 

[Recess] 

MR. THAU: Your Honor, concerning the outstanding • 
question, I trust that all the documents shown Mr. Nash are 
among those seized from the car, for if they were not, I would 
have an objection to any such others. 

THE COURT: I would agree, but I am assuming, 

Mr. Bush, in other :words, that the contents of Exhibits 3 and 

4 is what the Government claims were seized from the trunk. 

of the Cadillac. Is that correct? 

• • 

• * i 

MR. BUSH: That is correct, your Honor. 

THE COURT: I hope so. It seems to me that in order 
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to short-cut things, Mr. Nash has had a chance to look at all 

of the contents of what we now for this hearing know as Govern 
ment's Exhibit 3; is that right? 

MR. BUSH: That's correct, your Honor. 

THE COURT: I think you are entitled to ask whether 
he claims any possessory interest or ownership in those docu¬ 
ments. Although I gather from Mr. Thau the answer to that is 
no, I don't see why you can't ask him. 1 

. . BUSH: I plan to do so. 

, I e # 

. :* * THE COURT: All right. 

CROSS-EXAMINATION CONTINUED .* • 

BY MR. BUSH: - 

* ' * '** • . . ' . ;• i 

Q You have examined all the documents contained in 
Government’s Exhibit 3, and I ask you whether you claim now 

to own these documents or to have owned them at anytime during 
the past eight months? - 


A Three was those things you just showed me, right? 
MR. THAU: I am sorry, I didn't hear the answer. 

THE WITNESS: Three was the plastic envelopes? 

Q • All of the documents that were placed before you. 

^ No, I don't own them. • *:•*.** • 

Q s Oa April 13, 1973 do you claim to have had any 
interest in these documents, whether directly by your own 
possession or indirectly in .the way of direction to some othex 
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person to possess them for you? 

MR, THAU: Objection. I don't understand the ques- 
tion. In any event, even if I understood it, it's too remote, 

THE COURT; Perhaps you are right, or at least I 
P u ** it this way; I think maybe a better way of putting 
this, Mr, Nash, as I understand it, you don't make any claim, 
direct or indirect, to any ownership or control over these 
documents which are, as you put it, in these glassine bags or 
envelopes, right? - 

THE WITNESS; I don't claim I own them, no, your 


Honor, 

. . , > ; 


• • • • 4 •• • * 

> ? . ' t f ‘‘ 


THE COURT; Do you claim any interest in them? 
v-f -THE'WITNESS;.. Like the. 13 th I didn't have the car. 

I had left the car at my sister's house. 

. THE COURT; I know that, but whatever that may be, 
looking-at those documents now, did you have any claim to 
these documents then or at anytime in the last eight months? 

THE WITNESS; No. - •* 

THE. COURT; All right. Is that all of it, Mr. Bush, 
or are there other documents?. 

• v • l m « • 

MR. BUSH; These are the entire documents which the 
Government plans to use, and which were seized from the car. 
There were other documents seized as well. To the extent they 
really relate to this motion^ I would also show them to the 


/3 6 ^_ . 
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witness and ask him the sane questions, and that would 


basically be it. 


THE COURT: I think we have to assume, so that we 


get down to this, and finally get in a position to resolve 


the. true issues here, we have to assume that the motion to 


suppress is directed to each and every thing that was seized 


that day. 


MR. THAU: That's correct. 


THE COURT: I have been proceeding on that basis. 


1 think you ought to therefore govern yourself accordingly. 


MR. BUSH: I plan to do so. 


.•MR*. THAU: I would say further, your Honor, now for 


the first time, and I have tried to get this from the witnesse 


unsuccessfully, I must say now for the first time do I learn 


that there are other documents which are not sought to be 


introduced. Perhaps those might be of assistance to me show¬ 


ing this defendant's control of the car, and ought to have 


been shown to me. 


THE COURT: Wait just a minute. There is another 


angle to it here. I don't think that we are talking about any 


distinction that the agents made. 1 think we are talking 


as the prosecutor has made, 
Am I correct in that, Mr. Bush? ^ 


MR. BUSH: I assume that to be the case. 


/37 
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THE COURT: I hope you know by this time. 

MR. BUSH: As far as I know, the items contained on 
the sheet that was presented to you are the items which are 
believed to have had any bearing on the case. 

There may have been maps and things seized as well 
that are not — 

THE COURT: Wait a minute. Then you are pressing 

/ 

this Court, to go forward with all dispatch, and'you tell me 
# 

something like that, and that gives me the cold willywadsy. 

There has to come a time, presumably now, when you 
know what we have here in this case. I insist on knowing. 

We have before us two exhibits. Government's 3 and Government' 
4. Can Mr. Thau and I know at long last, are these all of 
the documents seized, or are they not? 

. .. ^ ^.MR. BUSH: Government's Exhibit's 3 and 4 comprise 

# * t mm • .. 

all .of the documents seized. •• ... 

THE COURT: What you are telling us, however, is 
that you may not offer all of the documents, assuming the 
suppression motion is denied? 

MR. BUSH: That is correct, your Honor. 

THE COURT: That I can assume. Now let me put the 
further question: Is there anything to make you think that 
Roland Thau, as counsel - for Mr. - Nash, h&s. not been shown all 

of the documents which you b.elieve to have been seized on 

• • • # 
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o# 


April 13, 1973? 

NR. BUSH: Yes. 

THE COURT: He has not seen all of then? 

MR. BUSH: No, .there are some documents that I belie* 
have no material bearing on the case. 

THE COURT: Whether they have or they have not_ 

you may be right on that in the strict sense, but I think I 

am going to rule right now that Roland Thau is entitled'to 
see all of those. 

MR. BUSH: I have no objection to that. 

. . THE COURT: I should hope not. Which are those you 
have in front of you. Government's 3? ''•*/ 

MR. BUSH: Government's 3, which 1 have completed 

with, are the documents which Mr. Thau has seen. 

* •’ r • 

THE COURT: All right. How about Government's 4, 
that.is the manila envelope? 

» . * t 

•• MR. BUSH: Government's 4, I don't believe Mr. Thau 
has seen the documents which are contained in Government's 4. 

THE COURT: Now is a good time to start having him 
look at them, and also Mr. Nash. 

• «• . * , 

• • •# 

MR. BUSH: Perhaps we could begin with just the 
envelope And then we will go on to the contents itself. 

Q Mr. Nash, I show you the outside envelope of what 
has been marked as Government.'s Exhibit 4, and ask you whether 

* * . • * • 

. . • * ' • 
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that is an item which you claim to own now directly or indirect] 
ly or have had a direct or indirect ownership interest in in 
the past eight months, 

MR, THAU: Your Honor ( I will object to the question/ 
for this reason: We now move into documents not sought to be 
introduced in evidence, and which have not been shown me. 

Had they been shown me, I perhaps might have culled 
from them some corroboration of my contention that this*/ 
defendant had control over the car. 

THE COURT: You may be right on that latter point 
even without seeing these,, but that is neither here nor there 
for the moment. The point is, Mr. Thau, as you just heard me 
say, by this time it must be clear that there are reasons to 
believe that we are proceeding with reckless amateurism here, 
and I am not very happy with any part of this on either side. 

Now let's get down to it. I want you to see, because 

• •• / • ,» 4 

in my judgment you are entitled to see all of these documents. 
Whether the Government intends to offer them or not is beside 
the point at this stage certainly. 

* * If you would like time to look at these now, that 

• • • 

I would agree with you on, but I am not about to adopt your 
conclusions of law which tc me seem to be counter productive 
from your own point of view. i • 

Look at them. Here they are. Take a look at them. 


r-io*- . 
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K 

• • 

• 

2 

I suggest to you again that you take some time and allow* 


3 

Mr. Nash# so we can save some time# which we have spent more 

cm 

4 

time whiffling today# than we done anything else. I am begin- 


6 

ing to feel more and more strongly that this Court has been 


6 

totally misled as to the time of this case# and that I have 

• 

7 

been overly indulgent to both the Government and the defendant 

• 

8 

in these delays heretofore# which have not been productive of 

* 

9 

j 

anything. Let's look.at them. . .* 

•• 

• 

10 

MR. THAU: I would ask for a recess for the examina- 

• % 
•» 

11 

tion of these voluminous papers, your Honor# before the witnes:; 

• *• 

12 

be asked any questions concerning them. 

• 

• 

• 

13 

THE COURT. 1 certainly agree he won't be asked any 

• • # . 

14 

. 15 

• 

questions until you and he have had a chance to look.at them# 

and 1 will take a recess. - 

- 

• 

•16 

Let's get at it# because time is marching on# and 

* 

17 

you don't seem to be getting very far# either one of you. 

• 


(Recess] *■•*;*«* 

. '• •* * 

> 

19 

THE COURT: Now# have we had a chance# Messrs. Thau 


20 

• • • * • 

and Bush, for Messrs. Thau and Nash to look at these latest 


21 

documents, which I see are spread out in a pile before 

' , • •• 


22 

. * • ; . 

Mr. Nash in the witness box? 

VJ 

23 

. MR. THAU: We have# your Honor# and the witness has 

• • 

24 

• 

segregated the documents in two piles# three piles to be more 

*■ ' : 

• . * • 

25 

exact# but principally two. One is that of documents which 

.* • 


. * • • . .* • , • 

Hl <C 
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A Yes. 

Q Finally], this third pile, Z take it, are all docu- 

!' 

wants that you claim to own at this time or had an ownership 

j Anterest in a t sometime during the past eight months; is that 
correct? • 

‘ A Yes. 

Q Did you or do you claim to have an ownership interes 

j 

in these documents today? ' 

A They are still mine. I don*t have them, but they 
are mine. 

THE COURT; What have we got here, Mr. Nash, sepa¬ 
rately? What are these? 

THE WITNESS: I have a card from my construction 
business — .. 

Q let’s segregate that out. Which one would that be? 

A This one. I have an identification card from New 
j Queens Jail. 

Q let’s start with the top. This identification card, 

• ' > ' 

I take it, is in the name of George Freedie. It*s got a 
photograph on it. " “ 

i •'-*.» A. : 0£ i and a fingerprint.. . V . 

• •. > . w 4 

Q ..The second document, I take it, is the Varna Repair 

Company, also bearing.your name. The tkird document is the 

Michelangelo Social & Athletic Club. The fourth document is 
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the Alpine Wine & Liquor, apparently an advertising card of 
some sort from that outfit. The next document is a card from 
a lav/ firm, Cohen, Cooper, Wallach & Condon. In fact, there 
are four of those documents, all the same, with one exception. 
I note that one of the cards says, "For Gene Ann Condon." 

The other, three cards are for Ivan N. Cooper. 

We have an inmate receipt, and I ask you, Mr. Nash, from 

where did that receipt come? 

• . 

. A Queens House, of Detention for Men. 

Q Was that given to you on or about the date on there 
in the House of Detention? • /, 

A Yes. * 

Q I see three documents which relate to Merrill, Lynch 
Pierce, Fenner & Smith, all bearing the name, at least in part 
Mr. George Freedie. Are those documents which also relate 
to the time that you were in the Queens House of Detention? 

A Excuse me? 

Q Do they relate to the time when you were in the 
Queens. House of Detention? 


' -A Indirectly. + 

: ;•* */ ; / ; , • •>•••/ • . . 

• Q By indirectly, did you procure these documents or 

did Gene Ann Condon procure them? 

’ . ■ V* . • • • A" •. " * 

*A I procured them. 

0 . What did the documents represent, what type of 


«... • /«w . 
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transaction? 


A Bought some school bonds. 


THE COURT: May I suggest, gentlemen, that these thre 


separate piles as delineated be respectively marked Govern¬ 


ment's Exhibits 4A, 4B, and 4C for identification. 


HR. BUSH: Let me have them marked in that fashion. 


4 

The first pile, the. items which he claims no interest in will 


be 4A. The second pile collectively will be 4B, and the third 


pile collectively will be 4C. 


[Government's Exhibits 4A, 4B, and 4C marked for 


Identification] 


THE COURT: So that we clarify things again to the 


extent we can, I take, it, Mr. Bush, the Government would not 


be intending to use what we have delineated here as pile three 


or Government's Exhibit 4C for Identification? Those are 


documents which you,just went over with Mr. Nash. 


MR. BUSH: Yes, Exhibits 4A, 4B, and 4C, the Govern¬ 


ment has no intension of using. 


THE COURT: That would certainly include C as well 


as piles one and two, or as you call them now. Government's 


Exhibits 4A and 4B as well? 


•MR. BUSH: That would be correct. 


•» •« 


4 ,yPHE COURT: All right. Clear enough, Mr. Thau, so 


far? 




■■ ' /vr^. . 
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• • • 

HR. TIIAUs Yes, your Honor, thank you. 

THE COURT: is there anything else the Government 
wishes to ask Mr. Nash on cross? 

i * 

MR. BUSH: Just one last question, your Honor. I 
am not sure whether I got an answer to this before. 

THE COURT: No, that's right, you were interrupted 


on that. . t 

•j 

Q I show you what is still marked Government's Exhibit 
4, and which.is the red manila file, folder,•;and ask you 
hether directly or indirectly you have an ownership interest 

in that, either today or at anytime during the past eight 
months. 

MR. THAU: Your Honor, I object to the qualification 

directly or indirectly. Either one owns or one doesn't own. 

THE COURT: Well, I wouldn't want to argue that 

under the law,* but as a practical matter I agree with you. 

In other words, do you make any claim to that today or now 
* . • ^ 

as something you owned or still own? 

THE WITNESS: No, but — no. ?* t 

• .•*•", j 

MR. BUSH: I have no further questions. 

MR. THAU: May I have just very quick redirect, your 


Honor? 


• * • * i • 

At this time, your Honor,.I. would.introduce as 


defendant's exhibit Government's Exhibit 4C for Identification 

*\ \ j...* t , *, 0 . . •. 

• / *4 b oj. 
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11 

12 
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14 

15 



18 

19 
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22 

XX 23 



which are those items which this defendant claims as his for 
the purpose of shpwing control of the car. 

THE COURT: Yes.. We will receive those as Defendant 1 
Exhibit C. * 

MR. THAU: As well as Government's Exhibit 4D for 
Identification, I suppose as Defendant's B, which are the 
bills showing repairs, collision type repairs of the vehicle 

. j 

in question. ; * 

• , * i 

THE COURT: I .take it you are offering that to cor¬ 
roborate his testimony about the accident or accidents? 

. . MR. THAU: That's correct, your Honor. 

THE COURT: And perhaps, to a remote sense at least, 
the, shall we say, less than adequate abilities of one 
Gradowski as a wheelman? 

* . • • * • • 

MR. THAU: That's correct. I dont' like the term ■ 
wheelman. ... 

THE COURT: Yes, strike that. I meant it only as a 
driver, not in the connotation that it is.-sometimes used in 
other escapades, I understand. I mean it as d driver. 

• MR. THAU: Yes, thank you. That will be all, thank 
you, Z have no further questions. 

. (Defendant's Exhibits B and C received in Evidence] 

_ • C 

THE COURT: Any recross, Mr. Bush? 

v • ’ 

V • ... 

MR. BUSH: No recross, your Honor. 
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• 2 
. 

• 

3 

] THE COURT: Does the defense wish to call anybody 

else in this suppression hearing? 


jot 

MR. THAU: No, your Honor. 


! 5 

. THE COURT: Now, your argument in a few well turned 


6 

1 . • 

sentences, Mr. Roland Thau, is what? 


7 

1 

MR. THAU: Yes, your Honor, at this tine we would 


8 

• • 

move the suppression of Government's Exhibit 4 for Identifica- 


1 * 

I 

J 

tion on the ground that these documents sought to be introduce* 


; • 10 

• • • 

in evidence against this defendant were seized from a vehicle 


1 « 

which he had caused to be placed on the land of his brother- 


j v - \ 12 

• 

i • 

in-law and sister, and over which vehicle he, the defendant, 


* 

• : 13 

. 

had a pecuniary interest as well as constructive possession. 


1 ' '•.••• M 

THE COURT: Let me just interrupt. You don't mean 


W 15 

*. 

• 

to limit this just to Exhibit 4 and its contents? You also 

• • * 


• ' 

mean to go to three? . * * 

• > 


17 

MR. THAU: Yes. 


18 

THE COURT: Government's Exhibit 3 contains those 


19 

t • • 

documents which are in glassine envelopes and which, as I unde: 


20 

stand, Mr. Bush, are the documents which you intend to use 


j * 21 

if the law allows in this trial. Isn't that right? 


22 

: © * 

MR. BUSH: That's correct, your Honor. There are 


23 

additional documents, of course. 

• 


• 24 

THE COURT: I understand, but^ just to breakdown 


• /. 25 

what we have finally arrived at as to the precise breakdown — 

| 

•! 

• 

, ..i .- ’ / r : ' f ' • ... 
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MR, THAUs That's correct. 


THE COURT: You are including in your motion then 


the contents of Government's Exhibits 3 and 4, so to speak? 


MR. THAU: That's correct. 


THE COURT: All right. 


MR. THAU: On the ground, your Honor, that the 


seizure here was against this defendant's rights against un- 


lawful search and seizure. 


It is but an accident of fate, your Honor, that 


Peter Gradowski is not sitting in the dock very much as 


Richard Nash is, and I don't think that the Government would 


presume to contest standing in Gradowski to suppress these 


documents were he a defendant, an active defendant in this 


case, and he is a defendant in this case, he is named in the 


indictment as well. 


THE COURT: I understand your theory. In other word 


what you are saying is that, accepting Mr. Nash's testimony 
in particular, that really he is an achieved person within the 
statutory meaning, and that he has at least sufficient stand- 


ing. 


I understand that there is only one problem, and 


here is where I get confused. I understand your thrust so 


far, but where 1 go off the trolley is why you claim a non- 


possessory or non-ownership interest in some of these document 


/ £ / 9 ^ 
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particularly in light of the teaching of United States against 

« 

Brovm. That doesn't help your position much. 

MR. TJIAU: Simply because I have to go as the eviden 
goes, your Honor. I cannot make an argument where the facts 
show otherwise. . 

If I understand your Honor correctly, the evidence 
shows that concerning the documents sought to be introduced 
in evidence, this defendant claims no ownership of them. 

• THE COURT: Right. 

MR.mAU: Obviously, .1 cannot tailor the evidence 
to suit my argument. I have to do otherwise. 

THE COURT: All right, but you see the difficulties 
or to put it another way, if you go over to United States 
against Jones, we have other problems, because admittedly, 
according to his testimony and everybody else's testimony, 

Mr. Nash was not present. 

He does not dispute that the keys were turned over, 
and he asked his sister and brother-in-law to keep the car 
for him. He was not there. He didn't tell his sister where 
he was, which I think was probably a tactful, brotherly thing 
to do under the exigencies of April 13th of this year. And 
there we are. 

*•■*••• . i ■. 

MR. THAU: Well, your Honor, S:he car, I think it 
must be conceded, was for all intents and purposes his and 


/ 0 ’ 
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Gradowski's both. 


THE COURT: Let's assume that as a practical matter. 


and we can analogize to an apartment. You are on the lease 


of an apartment, but you and Mr. Bush are good friends, and 


say.you move in here, but whether you do or don't, the fact 


of complicity, there you are, somewhat like the odd couple, 


sharing this space. 


MR. THAU: In our case, it would be supremely odd. 


THE COURT: Superficially that may be so, but in 


any event, you see the point I make. You can analogize, yes, 


I understand that. 


MR. THAU: Which is the Jones Case, by the way. 


THE COURT: Except that the defendant there was 


15 actually present at the search, 


MR. THAU: Yes. I don't think that Mr. Nash's 


absence in any way reduces the thrust of Jones in the least. 
Certainly people can be absent, and frequently are unless they 


be crippled either from their homes or from their cars. 


People simply do not live in cars, your Honor, 


THE COURT: There is testimony here to the effect 


that somebody might have been living in this car. 


•MR. THAU: In a manner of speaking, yes, but the 
point is that a car is a receptacle that a person primarily 


uses principally for transportation purposes, and one is not 
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glued AS a permanent fixture to a car. As a result, I don't 
think that it's necessary for a car to present evidence of 
the Constitutional Mandate against unlawful search and seizure 
that its ownership or its part owner or one having an interest 
in it be permanently affixed to the vehicle. That would 
really be reading absurdity into the law. 

2 think that it is uncontested that the search of 
the car followed a misrepresentation, an egregious misrepre¬ 
sentation of law made by the FBI agents to Mr. and Mrs. Hammer 

THE COURT: .3ut that had nothing to do with the 
car as such. , 

MR. THAU: I believe if did, your Honor. As your 
Honor will recall, one of the agents testified that it was 
their custom, and in this case they repeatedly reminded the 
Hammers, that should they harbor the fugitives here, they 
might open themselves up to charges. 

THE COURT: But that was incident to efforts to 

make them give a statement, and also, X surmise, and indeed 

1 will find, had to do with their efforts to try to search 
the house. * \ , ’ * 

t • . • 

MR. THAU: Right. " 

..THE COURT: I have already t^ld you that, standing 
alone, the search of the house on the claim of a valid consent 
doesn't is,press me at all, and to that extent I do agree with 


/S'l 
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. • 

you? but I think you have got to remember there is a lot of 

• » • 

difference under Constitutional Law as between a house and 
home or a castle on the one hand and a car on the other. You 
and I and Mr. Bush know that. That's been true in the law 
from time immemorial, particularly since we have a situation 
here where the Hammers were in a position of having been 
caught flat out in a bit of a white lie, which in humai) terms 
I completely understand. 

I have no doubt if I were the sister of Mr. Hash 
and the brother-in-law, I would not go out of my way to co¬ 
operate with the agents, knowing full well that the brother 
was a fellow who had had his scrapes before, and no doubt was 
in the middle of another one. 

• . • 

These poor people can't be blamed for that, but that 
makes it a different problem. 

• . w . f * ** .** 

MR. THAU: Your Honor, I think on this issue there 

is case law that tells us that assuming the agents had no 

• • # 
opportunity to get a search warrant — 

THE COURT: As a practical matter, they really 
didn* t. ...... 

MR. THAU: That is not so, I believe, because they 
barred the exit way so that the car couldn't be taken out. 

They could have planted someone there to see that nobody took 

anything out of it.. They could then have taken their sweet 

. % * • 
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• 

time , and it's been done, as the Court knows, and gone to get 

3 

# 

a search warrant and then searched it. 

& '■< 

' ; 

*■ " THE COURT: You know, here we are seated in this 

5 

relatively comfortable little room. Lawyers and Judges don't 

6 

have the problems that these agents such as Scuderi and 

7 

McMullen have. That doesn't impress me very much. 

• 

8 

Sure they did tell us that they did ask the County 
• • 

•* 9 

Police to send out a container car, as they call it, but that 

10 

• 

really didn't do much good, and particularly looking at what 

11 

they found in the car, a sleeping bag, there was even a cup 

• • 12 

half filled with coffee, and they are looking for two men. 

* 13 

that they have been looking for some time. 

1 •v- 14 

MR. THAU: Your Honor, there is no probable cause 

■. ; 15 

in the law, as I remember it, for searching premises, and cars 

.16 

have been held to be premises, for the purpose of finding . 

17 

leads to the whereabouts of fugitives. If there is probable 

18 

cause incidental to an arrest, there is reason to search, and 

19 

one can use the result of that search. 

20 

THE COURT: Mr. Thau, you and I know that you can 

21 

find so many different cases in this field, you know what the 


Fourth Amendment has spawned. Each case turns on its own 

23 

peculiar facts. You just admitted that a minute ago, and I 

1 

24 

• ^ 

agreed with you on that. 

W: * : 25 

• * • 

. But let me put it up to you. Your argument, as I 

• 

• • 
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.understand it. cones down to this, You heard the Judge say 
, tWlCe that he a9ree3 with *" that if we can confine the 
•.arch *f the house to itself for the nonent. that that doesn' 
t «ork on any theory of consent, because it seems to ne that 
the agents were very truthful on this end other natters, and 
they virtually conceded that the Haters were very reluctant 
to consent to that, and it was only after Agent McMullen had 
given his version of the law. which, whether you see it' as 
totally fallacious or partly fallacious or entirely correct 
really doesn't make much difference. They were bamboozled 
Into thinking that that was that and they had to consent. 

Kell, they didn't have to consent, as you and X know 

and therefore I agree with you. 

• • 

So then., your argument is that that taints what 
happened thereafter, in effect. 

HR. THAO, Not only taint, it, characterizes what 

happened thereafter, because I see nr. ai** 

cause i see no difference whatever, you ■ 

Honor, between the search of the house and the search of the 

car. one was almost contemporaneous with the other. One 
directly followed the other. . it 

the COURT: Sure, there a. , 

were wasn t too much time. As 

Agent Scuderi put it. it was within the next thirty ninutes, ■ 

and that is reasonable enough. It's pretty close in time 
all right. 
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MR. THAU: It occurs to me that a person who would 
offer so grudging consent as was offered concerning the house 
was once again laying down,, so to speak, as concerning the car 
THE COURT: All right. 

• • • * 

.MR. THAU: I think it's logical; 

• * . i 

THE COURT: Fair enough. I get you. Now, that is 

really it, isn't it? 

'• ' * •• 

MR. THAU: Yes, on the question of consent, certainly 
THE COURT: Let me hear you on probable cause. 

Let's assume there was no valid consent as to the car. How 
about this? The agents knew they were looking for men who had 

been on the lam, as they understood it, at least, for quite 

✓ 

some time. They also had warrants for their arrest, but they 
didn't have either the warrant or certified copies thereof 
with them, as they told it. 

They also believed that the only practical thing 
they could do was go before a United States Magistrate, the 
closestof whom, and even this by coincidence at the moment, 
would have been in Garden City or Mineola. More like at 
225 Cadman Plaza in the Borough of Churches, New York, Brookly: 


Now, you would argue they could go before a State 


Magistrate? 


MR. THAU: That's correct. 

THE COURT: Technically you are right, but the agent: 
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didn't have that'ln mind, 
a United States Judjge or 


They believed they could only go to 


Magistrate. 


MR* TI1AUs 1 beg your pardon, your Honor. I asked 


one of the witnesses whether he was aware that State laws had 


' 1 ; 


been violated, assuming, of course, that. Federal ones had also 


/ *** C0URT:Yes - , The agents aren't paid to think 


about first State laws, and one of the agents also said, and 


he is quite right, that if you get a fellow on a putative 


Federal rap, particularly in a State like Hew York, the odds 


are there is some State Statute which would be violated into 


the bargain, and he is right. That is a practical matter. 


and 1 see your point, but they weren't thinking in those terms 
They were thinking of pursuing a Federal investigation. They 
«»re working for a case agent who is here in Manhattan, and 
, they were concerned about their instructions to find the 


fugitives. 


MR. THAO: Your Honor, the only contraband that that 



trunk might have contained, since they were looking for fugi¬ 
tives, were the fugitives themselves. 


the CODTs Ho, no, I don't believe that. Remember 


this. McMullen said that after he got the keys from Mary 


Hammer on her husband's request to her tr t she turn them over 
.that he went out. It's true he had the‘keys in hand, and you 


and I can say that, well, he intended to open those doors and 


_ 7.r7*_ 
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the trunk come hell or high water, and I think probably that 


8 

night be right. 

<% 

4 

But before he breaks this cover of that car. so to 


- 5 

speak, that is, he opens any doors or trunks, he looks in the 

• 

6 

windows, and there he sees indicia of recent use and occupatio: 


7 

of that car. if you will, a half filled cup of coffee, scraps 

• * 

. 8 

* . f * 

of food from either McDonalds or some competitor of that 

. 

ry.g 

great establishment; objects of personal clothing of a'male 

• 

.10 

person. 

• • , • 

• * S • - m. 


11 

« a 

And he thinks of two real obvious possibilities. 

• • 

> m 

;.12 

One, as you say, maybe they are hiding in the car, although 1 


13 

think that is a little unlikely. More likely he thought. 


• 14 

"Gee. if 1 just look around here, I will get some clues where 


15 

they are. Maybe they are right here in the vicinity, maybe 

• ' • * • * 

• 

16 

they are somewhere else, but I will get a clue from something 

• 

17 

to be found in the car." Gasoline bills might have given the 1 


18 

clue. McMullen gave us the hint — had they been in such 


19 

places as the celebrated city of Las Vegas and so on. It's 

• 

20 

all perfectly realistic. 

• • 


21 

Again, you see, we Judge and lawyers have these 

Q 

22 

naive little notions as to what the real world is like, and 

23 

is always.bothersome in these Fourth Amendment proceedings. 

s • * • * 

- 24 

because I don't think our notions are Compatible with the 


25 

truth. 

• 

, • • 

.*. 


. . * % ; ^ 

■ /rfo. 

- ^ 
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But be that as it may, your point is there was no 
probable cause to search that car? 

MR* THAU* That's right*' It was investigative 
purpose, solely suspicious. None whatever. They didn't even 
know there were documents involved in the case. 

THE COURT* 'That's right. They admitted that. They 
were very candid. 

j 

^ might say that both these agents deserve a small 
commendation, and these days when everybody criticizes every¬ 
body, including the FBI, and they were about as candid a pair 

as I can recall, and they are too intelligent not to know that 

/ 

some of their answers might create problems for the prosecu¬ 
tion. They came through with them lustily and loudly, and 
for that I salute those two men. 

I might say, incidentally, that I believe your 
client too, in some significant respects. That may come as 
a shock to you and him, but I do. 

MR. THAU: Not to me. I am accustomed to having 
my clients believed, your Honor. 

* raE COURT: Don't hold your breath on that, but I 
am saying here I believe him on a couple of scores that are 
important. What do you say, Mr. Bush, now you know what the 
defense contends? 

MR. BUSH: The Government's position is much as it 
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appears in the memorandum which was submitted. 

First, relying on the Brown Case, the Government wil 
contend that the defendant really hasn't met the criteria of 
Brown with respect to establishing standing. 

To begin v/ith, I don't believe it's challenged that 
he was not in the premises on the day in question. 

Secondly, at least with respect to th• seized 

jt 

that the Government plans to introduce into ev :e, f> X 3 
can be and is no claim that, at least by him, he had a. 

* • . * A* 

t • 

ownership independent in the items, directly or indirectly. 

•/ , f- /'’Thirdly, the fact that he was allowed from time to 

• ' /• 


time to use the car of Gradowski, and even if the Court finds 
that,.as he testified, he used it perhaps as much as fifty to 
sixty percent of the time, that would not, the Government 
contends, give him the proprietary or possessory interest that 

the Court in Brown had in mind. 

* • 

It would seem that his position would be no differen 
than any other person's position that might have temporary 
possession of that car, and as soon as temporary is relinquish) 
that he would lose whatever rights to standing he had as 
considered by Brown. 


.He does not make a contention that makes much sense 
that he actually owned the car. 


THE COURT: Let me .stop you right there. To add to 


•*' KtOc^ 
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1 2 

• • • 

• 

what you are saying, I think you mean the following, that the 

3 

key allegations in this indictment deal with four transactions 

4 

if you will. I may be using that somewhat in a loose sense. 

6 

but four usages of bank documents, checks, other records and 

6 

so on, that occurred in early December of 1972, in respect 

7 

• 

to which transactions the documents which are the subject of 

8 

this motion, there is no overlap at all, right? 

• . » 

9 

1 

MR. BUSH: As far as the possessory interest, no. 

10 

• • 

of course the documents we claim to introduce have evidentiary 

11 

value, but there is no possessory — 

{*.: 

* • • . * 

« *' "• j . COURT: , Yes, but as part of those transactions. 

13 

these are not these particular documents here? 

14 

• *f '4 • 

\ MR / BUSH: That's correct, your Honor. 

15 

THE COURT:.. That is something which came up as of 

16 

some consequence to the Brown Court, correct? 

• 

17 

MR. BUSH: That's correct. 

18 

THE COURT: All right. I certainly agree with you 

19 

that it is a very, very close question under the teaching of 

20 

Brown as to whether there is a requisite standing, notwith¬ 

21 

standing that in a loose sense, at least, the Court could 

. 22 

m 

conclude, if he believes Mr. Nash in certain respects, as 

23 

this particular Judge does, by the way ^ that there was,* you 

24 

could say, in the broad sense, he is a personaggrieved, or 

25 

putatively, that he has at lfeast prima facie standing to raise 

• • 

• 

^ • 

SOUTHERN DISTRICT court reporters, u.s. courthouse 
















1 

• 

. ( *. 

' 2 

. V 

3 

<* 

4 

• 

5 

1* 

6 


7 


8 1 

• 

• 9 ! 


10 | 

• 

11 i 


12 1 

' * V 

* 1 

‘ * * • 

: 13 » 

• • «■. 

14 ! 

• •; 

15 

• 

16 ! 

• 

17 

• 

18 | 


i9 

* .. 

20 

• 

21 | 

• 

22 

© 

23 | 


24 1 

•: 

• 

25 | 

.* • 


- 

1 


rabds 


his contentions as he does here. 

But under the teaching of Brown, that may not be 
enough, particularly since he disclaims any possessory or 
ownership interest in the line of documents which you intend 

to use which come out of Government's Exhibit 3, as we note in 
our hearing. 

HR. BUSH: That's correct. 

THE COURT: What do you say about this argument of 

t 

consent? You know that I feel that there was no valid legal 
consent by the Hammers to the search of their home and castle. 

MR. BUSH: Well, the Government's position on consen 
is that there was valid consent with respect to the search of 
the car,.and I think that there are a number of factors that 
indicate that. * / ' 

While the Hammers may not have been too pleased to 

have the FBI into their house, they certainly evidenced a 
• • 
different feeling with respect to the car. 

THE COURT: Say no more. I got you there. There 

is some evidence post the actual search which tends to 

• • 

corroborate that. 

• • • f ' • 

MR. BUSH: Both the giving of the keys and insisting 
that the agents keep the keys and the fact that the car was 
then moved off after the search. ^ 

THE COURT: Right, I understand that. 
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MR. BDSUs The Government would also direct the 


Court's attention to the recent case of Bustamonte where it 


discusses the issue of advising people whether they have the 


right to refuse consent as affecting consent issue, a Supreme 


Court case decided within the last two months, I believe. 


Finally, with.respect to probable cause, the Govern- 


ment's position is this, that it would appear that there 

J 


may not have been probable cause to search the car with 


respect to finding contraband or other items of that nature 


which the agents expected to find when they arrived on the 


scene. I don't believe either that the FBI agents actually 


testified that they began their search of the car with a view 


in mind towards finding evidence that would relate to the 


actual commission of the crime or contraband tying into the 


commission of the crime. 


THE COURT: That's right, they were very frank 


• * i ! 


about that. 


MR. BUSH: However, the Government would call the 


Court's attention to United States against Ellis where the 


Court of Appeals for the Second Circuit considered a very 


similar type of issue that this Court is now presented with. 


and at least in part the Court seemed to indicate that it 


would justify a warrantless search if the agents had probable 


cause to believe that they would discover evidence which would 


/ 6 
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• 9 

' 

2 

lead them to the whereabouts of a fugitive. 

g>® 

3 

THE COURT: That is the point I was trying to get 

4 

Mr. Roland Thau to respond to, because I believe that the law 

• ■ 

. 5 

does permit a search, particularly of a vehicle. To me a 


6 

vehicle is a very distinctive fact as opposed to a home, for 


7 

example, or an office. j 

• 

8 

But I understand your point there. All right. What 

• J 


9 

it boils down to is this: You still say that tinder Brown 

» 

10 

• 

in.particular, and given the facts here, that there is not 

• • 

11 

enough to show that there is the requisite standing. In fact. 

• , 

** * • 

12 

I think you would go so far as to say to a substantial extent. 

• 

13 

Brown has undercut the holding of Jones. 


14 

, ; MR. BUSH: I believe that is so. 

f 

*' 


- ‘ .THE COURT: All right, perhaps that is an unfair 

i j * ; • 

• . *. 

' 16 

{ • . • v • • . ; . 

corner to back you into but ~ 


17 

• • • MR. BUSH: At least to the degree where the case H 

# 

18 

did not involve possession at the time items were seized as 

• 

19 

being part of the crime. 

$• 

20 

. THE COURT: All right. So you would say in either 

%v 

21 

# • 

Count, even if the Court, however, does disagree with you and 


22 

say that Mr. Nash does have requisite standing, that neverthe- 

o 


* 


23 

less it doesn't make any difference; there was a valid consent 




. 

24 

for the search of the automobile, and furthermore, even if 


25 



the Court were not to accept* that as being a valid consent by 

•. 

. 

• t *. # •*, • * 

/ 6 V 

• 

4. 
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Mr. and Mrs. Hammer, that there was probable cause to search. 


as the agents clearly had in mind| the car to obtain clues 


which might help them locate the fugitives. 


MR. BUSH: That's correct, your Honor. 


I 


THE COURT: So you have really three separate string 


to your bow. 


MR. BUSH: That is the Government's position exactly 


THE COURT: Decision will*be reserved. We will 


adjourn until tomorrow morning at 10:00 o'clock, at which 


time I will utter my findings and conclusions on the issue 


and then we will pick a jury. 


[Matter adjourned to July 17, 1973 at 10:00 a.m.J 


... ; .• ; . . .* /* 
tf i • 


• > • '*• 


* . ^ •• •• 
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United States of America 


Richard Nash and Peter Gradowski 


73 Cr. 610 


New York, New York 
July 71, 1973—10:00 a.ra. 


MR. THAU: Your Honor, if I might, before the Court 
announces the Court's decision on the motion to suppress, I 
would like to apprise the Court that a few mintues ago this 
morning to. Nash informed me that it was his desire to proceed 
pro se until such time as counsel Gene Condon, with whom he 
has been in contact, can arrive in court. She is expected 
to be here probably within the hour. Is that correct? 

MR. NASH: Yes. 

MR. THAU: So that while in fact to. Nash tells me 
that he will be represented by counsel, the reason we speak 
of pro se is that the defendant, who will carry on pro se, 
so that the Court won't waste time until the arrival of 

• . • • i ' j 

Miss Condon. , v.. 

May I say about Miss Condon that she is an attorney 
with whom the defendant has consulted on this case. I have 
met her. . We have spoke to defendant together, so it's not 
one of these late arrivals who will knc^W nothing about the 
case. I believe she has met with the prosecutor in connection 


lUcJ 

SOUTHERN DISTRICT COURT REPORTERS. U.«. COURTHOUSE 
roL *T SQUARE. HEW YORK, N.V. CO T.4SS0 















*, 15 


rzrr\ 


mbds 


with this case as well. 


THE COURT: Let me see if I understand. Are you 


saying that the defendant at this time has decided he wants 


to dispense with your services and have this lawyer come in 


at the eleventh hour and take over? 


MR. THAU: .‘hat's right, your Honor. 


THE COURT: Is that correct, Mr. Nash? 


MR. NASH: Your Honor, first I would like to'say I 
sent a letter to the Court notifying the Court. I have a 


copy of it here. I don't know if the Court received one. 


• • 1112 COURT: I don't have any such letter. I am 


sorry. The mails are not always very fast these days. When 


did you send it? 


MR. NASH: I sent this on July 7th. 


THE COURT: Well, it's new to me. I never received 


MR. NASH: Would you like to see it? My reason for 


sending it was my last appearance in court for about ten days 


was to make any motions I wanted to make. 


-■ • THE COURT: This doesn't say anything about a lawyer 


HASH: No. Well, I have that here. I want to 


go pro se. If necessary I want to waive my right to counsel. 
I feel .that, there.are pre-trial motions I want to make — 


THE COURT: Now, look — 


' / C> 7 . . 
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«R. NASH! I can't make myself understood to my 
present counsel.apparently. 1 feel that my case is prejudiced 
by having — being tried with Gradowski when he is not here. 

I believe that on my first indictment, I want to know if there 
was additional evidence to support a superseding indictment. 

I wanted minutes of my appearance before the Grand Jury. I 
wasn't able to obtain them. 

There are many things I wanted done in this case 
before 1 reached this point, and none of it's been done, as 
far as I can ascertain, so I feel I am better representing 
myself if i can't get private counsel. 

THE COURT: You have been represented by Mr. Thau 
in a motion that was made yesterday that was prima facie a 
very good and important motion, so X don't quite — 

MR. NASH! I understand it was a good motion, it 
was an important motion, it was a motion that ~ one of the 

motions I wanted made. 

* # 

THE COURT: Let's disentangle ourselves here a littl 
bit. X do not think that you should fail to understand me 
when I tell you the following: • 'V 

I’ ..»••• . , ■ 

. . Number one, you should be represented by a lawyer. 

You are an intelligent man. I know that from my brief dealing 
with you, but I don't care how intelligent you are, and X 
don't care how many previous times you have had brushes with 

/ (s '?* % '* 
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► ™ in xjix s and other cases. You still have to 

have a lawyer. You are entitled to a lawyer under the 
Constitution and the laws of this country, and 1 think that 
you ought to be very cautious about proceeding without the 
benefit of a lawyer. 

Second of all, I never heard of.this other lawyer 
named Condon. I don't know who he or she is. 1 don't know 

J 

what to expect, because she isn't even here. Where is'she? 

9 

MR. NASH: There are reasons, there are various 
reasons why you haven't heard of Miss Condon.. There was a 
question since the beginning of this, which the prosecution 
is aware of, and there was a question of who was going to 
represent me, and why Miss Condon might or might not. represent 


THE COURT: Are you telling me that she is willing 
to come in here this morning? 

MR. NASH: I spoke»~to her this morning. This I 
prepared last night not know she would be here. I got in 
touch with her this morning, and she said she is coming down. 

. ‘ THE COURTt You tell me also that so far as you know 

she is prepared to step in and represent you at this trial? 

• t •* .• “ 

-.MR. NASH: Yes. 

THE COURT: I tell you what we will do. Here we 
are confronted with this situation which, at least as far as 
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I am concerned, is a total surprise; but be that as it nay, 

3 we will go ahead.; 1 will ask Mr. Roland Thau to sit by you, 

4 I continue to represent you, consult with you, until this lady 
arrives, but when can we expect the lady? 

MR. NASH: She told me she'd be down here this morn¬ 
ing. She is speaking with somebody in her office right now. 
TH!i COURT: Is her office here in Manhattan? 

( .• MR. NASH; Yes, it's on West 11th Street. I'would 

like'to go o, second call if possible to give her a chance 
| to get here. 

THE COURT: Mr. Thau and you were here yesterday 
when all the evidence came in on this motion, and I am going 

to rule on that motion. 1 don't have to wait for some lady 
that I never heard of. 

MR. NASH: I wasn't asking —' 

THE COURT: As to the trial, that is something else 
again. If we are going to go forward with the trial, I will 
be willing to consider it, but I would like to be told when 
she is expected to arrive. I have never heard of such goings 
on. She purports to be a lawyer, and here just kind of 
cavalierly comes down and -- ; 

. MR. NASH: It's not her action that's cavalier in 


24 this case. ’ 


•* '* i 


THE COURT: Perhaps not. What is the problem? 

r • , o i . • .* 
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MR. NASU:. The problem is that there are facts out- 


-ide of this court which kept her from being here and due to 



the fact of I was informed and she was informed that a target 
of the investigation was a^olleague of hers, and that wouid 
■na.ee it fairiy hard for her to represent me, because the 
colleague had also represented me at one time. 


this had to be settlprf ar ,j T . 

5ecuea ' and I have spent three 


s-onths now in Jail, and all of a sudden there is this zLh 


for me to get me a speedy trial, and my speedy trial, 1 felt 
the presecution went through great pains to deny me a 
preliminary hearing. 

THE COURT: I don't understand that. 

• * 

MR. NASH: They come up with this catchall conspirac 
charge which, you know, is the lazy man's way of getting any¬ 
body indicted. I could probably indict him on a conspiracy. 

• _ 


®HB COURT: Wait, Mr. Nash, please. Many are the 


People, usually defendants, who claim that conspiracy is a 
monstrous affair. The law allows conspiracy charges. Maybe 
there is nothing to them, but that is the. whole point of a 


You hcivo bGGn in ^ i 

e ©een in jail, as you and I know — 


. MR. NASH: Excuse.me, your Honor, you and X also 


know that.in Southern District it's almost unheard of for a 


preliminary hearing do™ here, that everybody gets indicted 
before their preliminary heating, and then we have the super- 
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seding indictment when the prosecution is actually ready with 
their case, and the defendant hasn't had a chance. 

1 feel I have been denied my preliminary hearing, and 
I feel that the prosecution did it deliberately just by giv¬ 
ing me this red herring indictment on a conspiracy and a 
bank larceny charge which they superseded. 

THE COURT: Whatever you and I may think of such 
superseders, they are premitted, and here as I see it,'the 
changes in the indictment are sufficiently minimal as not to 
make it of any practical consequence. 

But be that as it may, these are not matters before 
the house. We have been struggling to give you a trial, be¬ 
cause that is what you say you want, and you are entitled to 


MR. NASH: Your Honor, what 1 am saying is I feel 
these matters should have been brought before the house. I 
want my pre-trial. 

THE COURT: Now they are before the house. 

MR. NASH: x wanted my pre-trial rights and procedure 
NOW I am going directly from an indictment to a suppression 

hearing to selecting a jury. . 

- • •• . . 

•.THE COURT: It happens more often than not in my 
experience. A preliminary hearing at this point would be of 
no consequence whatsoever as- far as I can tell. 


■ 
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2 

* . • 

# © 

• 

MR. NASH: Z feel that evidence that was presented 

3 

• 

to the Grand Jury on the first indictment, I feel they were 

4 

properly presented with evidence. I feel also that they are 

6 

to be presented with additional evidence when they get a 

6 

superseding indictment. 

7 

• 

TKE COURT: Maybe they were. How do you know they 

6 

, * * 

weren * t? 

y 

8 

• 

MR. NASH: x would like to find out, and I don't 

10 

want to find out in the middle of a trial. I need a chance 

11 

to defend myself. 

12 

THE COURT: It is not my idea, Mr. Nash, that you 

13 

suddenly change lawyers. That is one of the points. 

14 

MR. NASH: It's not sudden, your Honor. Yesterday 

15 

4 , 

you told me to be calm — 

' '• * . . 

: 16 

THE COURT: It'*, sudden as far as I am concerned. 

• 17 

• MR. NASH: You told me to be calm. 

18 

THE COURT: I surely did, because you were getting 

. 19 

good representation, and there was no reason that you had to 

20 

blurt out things which were your private business, and 1 

21 

wanted to shut you up. . 

22 

MR. NASH: Well, private business apparently can't 

23 

- 24 

be kept out of the court, because I can't get done what I 

want done. Z want assistance on my defense. - 

• 

25 

THE COURT: You got very good assistance yesterday. 

• . 

a # 0 • 

• 

•" . 
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ask you one more time, do you have any indication when this 
Miss or Mrs. Condon or whatever her name is will be here? 

MR. NASH: She is expected here before noon. 

THE COURT: I don't think that is very fair. I don 
think I have any reason to sit around here and be told that 
at the eleventh hour, with a jury panel waiting, and that she 
can proceed this way or that you can proceed in that way. 

That is monstrously unfair to everybody. •' 

MR. NASH: I don't think it was very fair of the 
prosecution to let me know that a colleague of hers is a 

target of the investigation, and this — 

• • •§••• 

the COURT: I don't know what you are talking about. 
MR. NASH: You don't know what I am talking about. 
This is what I am saying. The Court doesn't know what is 

going on, and I am not allowed to present anything to the 
Court and inform the Court — 

THE COURT: Wait a minute, Mr. Nash. You keep claim 
ing that some unknown person, I guess it must be this man 
Cohen, right? Is that who you are talking about? 

MR. NASH: This is what I say, yes. 

^ 182 C0URTs If Cohen is the target of an investiga- 

tion, that is the problem of the prosecutorial arm. 1 don't 
know what you are talking about. There, is nobody that says 
that you have to retain a lawyer who is being prosecuted. 

/ ; 
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MR.,NASH: No, ay lawyer is not being prosecuted. 

My lawyer happens to be a colleague of Cohen's. 

*• , 

If ay lawyer is called to testify in the case of 

Cohen, how can ay lawyer represent ne? This was ay aajor 
problea. 

THE COURT: That is a problea of your doing. I 
don't understand. 

| MR. NASH: I think it's a problea of the prosecution 

doing, not aine. 

THE COURT: I aa sorry, I disagree. This Court was 
advised, and it is a natter of formal record, that the Legal 
Aid Society Defender Unit was representing you in this case. 
You are the one who injected all this into the record. I had 
no reason to know that, and I am getting a little tired of 

these red herrings which are being dropped around by various 
people in this case. 

What we are going to do is proceed, and I will re- 
serve on whether or not 1 will allow this unknown lawyer by 
the name of Condon to waltz in here hours from now at her own 
whim and caprice and represent you. 

I think this Court is being put upon, and I am 
concluding that we have no choice but to go ahead, at least 
to the point of allowing the Court to rule on your motion whic 
after a few false starts, was finally presented in a profes- 

•' _ ' 176 ci 
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sional way, and it presents real issues, which I am about to 


rule on without further interruption from you or anybody else. 


All right, gentlemen, you.stay where you are. 


Mr. Thau. You are not relieved in this case despite the fact 


that you brought to my attention what you brought to my 


attention.... 


Yesterday, after considerable difficulties we 


m 

finally got down to a presentation of evidence in a somewhat 


unusual motion to suppress evidence on behalf of Richard Nash. 


I might say, by way of preliminary, I think what happened here 


was that Mr. Bush was not really notified precisely the thrust 


of the defense motion until perhaps Friday of last week, and 


even then I surmise he wasn't told clearly what was involved. 


.1 say.that without any spirit or intension to 


criticize either Nash or Roland Thau, but only to illustrate 


what I think was our problem in the early going yesterday in 


this hearing. 


However, once we got down to it, and once we got a 


full thrust of what the evidence was, I think we had some 


significant problems presented by this motion. 


Basically, the motion amounts to this: RichajdNash, 


admitting that he is not the legal owner of the 1968 Cadillac 

V. 

Convertible which was then colored green and located on the 


premises of his sister, Mrs.-Mary Hammer, at 41 Beach Street, 


• /'jJ Cy _ 

southern district court reporters, u.s. courthouse 
roccr square, hew york. h.v. co t*«sso 












mbds 


South Beach, County of Suffolk, Long Island, New York, on 
April 13. On that day, as everybody concedes, two agents of 
the Federal Bureau of Investigation, along with two or three 
detectives of the County Police of Suffolk County were at 
the home of Mrs. Hammer, and finally, after certain events to 
be determined here in a moment, a search was conducted of the 
Cadillac automobile which was registered in the name of the 

J 

co-defendant in this case, Peter Gradowski, on that day and 
at all times pertinent hereto. 

As a result of that search, there were found in the 
trunk various documents which are here in evidence as Govern¬ 
ment's 3 for Identification which the Government apparently 
intends to use in an evidentiary way at the trial of the 
defendant Nash, and, if he is ever caught, I presume perhaps 

the defendant Gradowski. * 

• •• 

In addition, the agents found in the trunk certain 
other materials which have been broken down and compartmental¬ 
ized, as it were, for the purposes of our motion to suppress 
as Government's Exhibit 4 for-Identification. 

; 

This Court makes the following findings: 

In April, on or about April 13, 1973 the FBI had 
been looking for the defendants Richar^i Nash and Peter 
Gradowski for at least a period of some three months, if not 

more. In the parlance of law enforcement officers, both 

• * . • • * • 

nfci : 
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Mr. Nash and Mr. Gradowski were fugitives as far as the Bureau 


was concerned. 


On April 13th, two agents of the FBI, Anthony Scuder 


and Richard McMullen, who were out of a Suffolk County sub¬ 


office of the Bureau, were engaged in the task of following a 


lead as to the whereabouts of Gradowski and Nash. At that time 


the agents were aware that the sister and brother-in-law of 


Richard Nash lived at 41 Beach Street in Sound Beach, New 


York. Indeed, the agents had been to see the Hammers, 


Mrs. Hammer being the sister of Richard Nash,. earlier that 


year, specifically on or about February. 6th, 


Sometime after lunch on the 13th, the agents arrived 


in an automobile at the home of Mr. and Mrs. Hammer, and 


observed as they pulled in that there was this 1968 green 


Cadillac parked in the back of the property. 


As they got out of their car, George Hammer approach 


with a dog on a leash. The.agents asked George if he would be 


willing to be subject to an interview with them, and in sub¬ 


stance George, and later his wife, Mary Hammer, replied that 


they were not going to have any interview because they had 


consulted with some unnamed attorney, and as a result of their 


consultations, they declined to have an interview aoout the 

• ^ 

fugitives* case. • 


At that time, when*, asked as to what th^ Cadillac 


y')? 
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was and to whom it belonged, George contented himself with 
saying to belonged to a friend. Obviously, the agents then 
did what one would expect. They took down the license number 
and tried unsuccessfully to reach the New York office of the 
Bureau or alternatively the Suffolk County office of the Bureau 
by radio to get a New York State identification check of the 
license plate. 

• j 

•• When that was not successful, they drove to the 

Town of Coram, New York, to a Precinct — I think the 6th 

Precinct of the Suffolk County Police — and there they made 

calls to the New York Identification Bureau and ascertained 

that the Cadillac was registered in the name of one of the 

fugitives, Peter Gradowski. 

That information, of course, whetted their interest 
in the situation considerably, and they were accompanied, by 
their request, back to the Hammer's residence at Sound Beach. 

Once again agents Scuderi and McMullen were greeted 
by George Hammer, and when they brought to his attention that 
they had found out that the car belonged to Peter Gradowski, 

they, asked him in effect why he hadn't told them that, and his 

answer was that he.assumed they. knew.it .in. any event. 

. The agents then asked permission to search the home 
of the Hammers to see whether or not tl^y could locate one or 
both of the fugitives. At this point I note parenthetically 
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but importantly that the agents had no task nor did they have 
®**y intention to seek contraband or* indeed* even evidence of 
crimes which allegedly.the two fugitives were being sought 
Their mission* because the case agents were here in New 
York* was simply to locate one or both of the fugitives if 
they could* or to obtain evidence as to the whereabouts of 
the fugitives* one or both. 

*'' ~*" Therefore* they talked to Mr. and Mrs. Hammer again 

and asked to search the house* as I said. 

* * « ' 

Either George or Mary asked if they had a search 
warrant* and they said that they did not. . In point of fact 
that was correct. They did* however* but did not have in 

their possession* arrest warrants for both Nash and Gradowski. 

**. • 

At that point, apparently. Agent McMullen explained 
his version of the law which in his judgment explained why 
they did not need a search warrant for the house* and it is 
plain also that both McMullen and Scuderi at this and other 
points on April 13th mentioned the Harboring of Fugitives Act, 
as sometimes simc 1 <**icaiiy called* and apparently 

explained to the Hammers u at they could be accused of a s 
separate crime of harboring a fugitive from Federal justice. 

. Apparently because of this explanation* which 

y. 

McMullen gave* which I am not satisfied comported with the law 

• • 

the Hammers then said that they had no objection to the search 

/Jr/ , 
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of the home. 


8 


The search of the home, which was a walk-through 
search, consisting of opening up doors and the agents peering 
in closets and behind other open doors in various rooms from 

r’ 

top to bottom of the house, of course revealed neither the two 

• • 

fugitives of any evidence that they had been there. 

* . * . .®k® n that was completed, McMullen apparently asked 

j 

George Hammer how it was that he had gotten the Cadillac on 
his premises. George replied in substance that the evening 
before, April 12, 1973, a male had phoned, called himself 
Jack, and asked if he could bring the Cadillac to the premises 
and said that he had Gradowski's permission to store the car 
there so long as the Hammers were agreeable. 

Apparently George said that that was all right, and 
later in the evening, according to George, this white male ' 
in his forties known as Jack brought the car over and turned 
the keys over to him, George, and left.. 

McMullen then asked George for permission to search 
the car. George then turned to his wife Mary, and asked her 
to get the keys, which she did. “ : v : 

S* • • • « <■' ' : 

^ further find that the Hammers at this point were 
more than ready to turn over the keys and did so with alacrity 
Armed with the keys, McMullen then went to the 
vicinity of the automobile. At this point it appeart Liat 


• /rxc^. ■ 
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Scuderi and the Suffolk County detectives left the scene', 
apparently because the detectives had told Scuderi of an 
adjacent or nearby residence where perhaps one of the fugitive! 
I think most particularly Gradowski, was known to have fre¬ 
quented before. 

That left McMullen alone for the search of the auto¬ 
mobile. McMullen first approached the automobile,aand as he 
easily could, looked into the interior. The interior of the 
automobile is or was on that day and at that time interesting, 
particularly the back seat thereof. In the back there was a 

bedroll, articles of men’s clothing, articles of food, some 
• • • t •# 

of which was half eaten, and indeed even a partially filled 
cup of coffee. . . 

• ■ After looking into the car but before penetrating 
the car by use of a key or otherwise, McMullen then backed 
off, went around to the trunk, opened the trunk with a key, 
and removed the documents from the trunk which are the subject 
of this motion to suppress. 

While McMullen was removing some documents, most of 
which were found in a typical dark red or perhaps reddish 
brown manila folder, Scuderi and the police returned. They 
the car, and apparently George and Mary were 
there too, and the agents showed George and Mary what they 
were taking from the back of.* the trunk. 
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At that point George asked Agents McMullen and 
Scuderi that they* take the keys. Indeed, he added that he 
wished they'd take the car itself. He explained that .he had 
had trouble with all of this situation, that he had really 
not.wanted to be involved, and he was well anxious to be rid 
of the headache of the 1968 green Cadillac. 

The story isn't quite over, because on April 13th 
Scuderi gave a written receipt to Mr. and Mrs. Hammer for the 

•» 9 

keys to the Cadillac. Subsequently, .at the request of George 
Hammer and on or about April 27, Mr. Scuderi returned the 
keys to the Hammers. -•~ 

'• • , , * * • * • i 

; • , 

It also appears that on that day the car was re¬ 
moved to the premises of the mother of Mr. Peter Gradowski 

on Yaphank Road, which I gather is in or near the Town of 

Sound Beach. ' 

* * * 

In part, all of this came about, as I understand 

the evidence, because the agents made clear to the Hammers 

that they had no right, or at least they did not think they 

had any right, to take custody of the car, and it was because 

• • 

of this in large measure,if not entirely, that the keys were 
returned to Mr. Hammer so that he could take steps of his 

own to get this Cadillac off his premises and out from the 

V. 

responsibility of him and his wife. 

■ • * * 

. I have already indicated that there is no reason to 

trici .. 
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disbelieve any of the essential testimony of the agents, in¬ 
deed, I have indicated far more so than frequently is the 
case in these hearings, these agents I thought were excessivel 
truthful in the sense that they told the truth even when they 


must have know that some of it might not make the prosecution' 
burden any easier. # 

But this is not all of the evidence in the case. 

j 

this Court had rather pointedly made certain observation 

t 

the.defendant Nash took the stand and testified, as he certain 

t 

ly is entitled to, and in significant measure I believe 
testified truthfully. ^ . s . 

• " In sum, it is the burden of Mr. Nash's testimony 

» • • • 

that although he concedes, of course, that Gradowski is the 
legal owner of the Cadillac, he recited a long-time friendship 
with Peter Gradowski, a long-time practical or informal usage 
of Gradowski's car. Indeed, according to Nash Gradowski is 
somewhat less than an efficient driver of automobiles, and 
partly for that reason a good deal of the time, according to 
Nash, he drove this automobile. 

He had a set of keys. According to him, there are 
four sets of keys to this automobile, one in his possession 

at all times, one in Gradowski's possession. The other I 

V. 

think he said was in the possession of Gradowski's mother, 
and he couldn't account for the fourth set. 


• • • 
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While it nay be that Nash was erroneous when he 

• 

3 

testified that iri- his judgment he used this car about sixty 

© 

4 

to seventy percent of the time, I have no doubt that he used 


5 

this car a good deal of the time, and it would seem quite 


6 

clear that he had the unspoken or spoken permission of 


7 

Gradowski to use it here in the City of New York, and in 

• . 

8 

some of their odysseys up and down the East Coast and perhaps 

• 

9 

out to the far west. 


10 

• 

On the other hand, Nash disclaimed any and all 


11 

present or past possessory or legal interest or title in the 

* 

• 1 

12 

contents of the documents which we know in this hearing as 


13 

Government's 3 for Identification. However, he did claim 

• 

14 

.ownership, and I am sure he is correct about this as.well. 

, 

15 

of a portion of the contents of what we know in this hearing 


•16 

as Government's 4 for Identification, including an identifi¬ 


17 

cation card, something akin to a union card, and a few other 


18 

matters which were not always in the name Richard Nash but 


19 

were in a name, George Freedie, which he apparently used on 


20 

other occasions including even during a sojourn in what is 


21 

known as the Queens House of Detention of the City of New 

Ch 

22 

York. , 

. • ' ' • . • 

Vi/ 

23 

..But significantly from the l^gal point of view 


24 

perhaps, he makes no claim of any interest on April 13, 1973, 


25 

or not at any other time to those documents which the 

• • 


* * * * * • 

/Yb % 
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Govern ,>nt seeks to use apparently in the trial for evidcntiax 


purposes 


It is also clear that none of those documents which 


are marked for identification here as Government's 3 had any¬ 


thing to do with the actual substantive charges recited in 


the indictment which the Government proposes to take to trial 


against Richard Nash. 


w 

Significantly and briefly, those documents, records 


really relate to purported transactions in early December of 


1972. So far as X can see, none of the documents contained 


in Government's 3 here have any particular date reference 


whatsoever. They are mostly blank records, blank checks and 


the like! 


By way of ultimate findings or ultimate determinatic 


of fact and conclusions of law, I set forth the following: 


There are a number of issues in this case. The 


first issue, of course, is whether or not the defendant Nash 


has standing to move to suppress anything found in the trunk 


of that Cadillac on April 13, 1973. This is a very close and 


ji i • . « 


issue as to whether or not. 


standing, he has a sufficient 


which would entitle him to prevail on any 


motion. You can -argue that that is nothir 
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~re than a restatement of the first issue, but I am not clear 
that it is, given' the commends of the Fourth Amendment and 
those of Rule 41, which may not be co-extensive. 

• There is also the issue, if you assume Mr. Nash 
does have standing, was there a valid consent to the search 
of this automobile given by the custodians thereof, Mr. and 
Mrs. George Hammer. I 

• * S 

* A 

Still further there is the issue, if you assume 

that’Nash has standing, and if you assume further that there 

was no valid consent to the search of the automobile given 

by the Hammers, was there probable cause for the warrantless 
search of the automobile. ( 

V- ‘ ' • | 

1 turn to the standing question. The Government's 
arguments on standing are extemely persuasive in many respects 
and through no fault of the Government or its counsel, how¬ 
ever, there still are problems. I have already found that 
Nash is substantially correct when he says that he had some 
kind of a gratuitous permission to use the Gradowski car on 
his own, pretty much on a free basis on significant periods 
of time. I also believe Nash when he testified that, instead 
of the so-called Jack calling his sister's home on the evening 

of April 12th the caller was none other^ than that white male ' 
known as our defendant, Mr. Richard Nash. . 

I think Nash is correct. 1 think the Hammers were 

■ ' 
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not telling the truth when they gave that story, I don't 
fault them* in human terms, for that. Z surmise that with 
all the difficulties and problems over the years, that never¬ 
theless Mary Hammer is a devoted and loyal sister of her 
brother, and that is only natural. 

Furthermore, I surmise that.George, like a lot of 

brothers-in-law, might have thought to himself a couple of 

1 

t 

times that he would like to get rid of this scruffy brother- 
in-law with all his problems, but he probably likes him, and 
besides, he loves his sister# and that is that. 

So I don't want to have the Hammers think I misunder 



stand their motives, and they are perfectly human and plausibl 
but what they told these agents wasn't the truth, they know 


> The fact of the matter is, therefore, that it was 


Richard Nash who turned over the keys to his sister and broths 


in-law and gave them custody of that, car and left 


Therefore, in my judgment as a practical and legal 
and factual matter, they had every right to make a determina¬ 
tion as to whether or not to allow somebody like some FBI 

• t* 

agents to search that car, but that~~doesn't answer the standin 


under the circumstances of this case Richard Nash could be 
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viewed as one aggrieved. Certainly he had practical dominion 
and control of that car as already found; at least, the night 

before he did, and it is he, apparently who turned this car 
over. * 

Unfortunately, however, I cannot conclude from that 
alone that he has the requisite standing under the Fourth 
Amendment. In trying to reconcile the long line of cases 
beginning not too far back with United States against Jones, 

0 

continuing down to the spring in the Supreme Court’s latest 
declaration that I know of in a case somewhat relevant here. 
United States against Brown which was decided on April 18th 
of this year, I have considerable difficulty in being sure 
that the Courts really think that the Fourth Amendment and 
Rule 41 are exactly co-extensive. 

In other words, this wasn’t Richard Nash’s home or 
his castle, and even if you assume that he had some dominion 

i • * 

over the car, he wasn't there when the search was conducted, 
and he had given full control of that car to others. 

Hot only that, he has stoutly maintained on the 
witr js stand and elsewhere that he made no claim of any 
right, title, interest, possessory or otherwise, in the 

significant objects which are the objects of this motion to 
suppress. 


Not only that, I must note that he and the Governmcn 
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would have to agree that none of these items, that is, those 

f - * - js* 

items which are crucial here, the items contained in Govern- 
ment's 3 for Identification, are items which are directly 

, t 

related to any possible proof of the substantive Counts and 

transactions whicl are obviously the subject of both the 

original and superseding indictment in. this case. 

Therefore, although the matter is not free from 

i 

doubt, in relying in part on the teaching of United States 

against Brown, 1 conclude that Mr. Nash probably does not have 

the requisite standing to make this motion. However, recog- 

/ 

nizing that the matter is not free from doubt, and there are 
few search and seizure matters that are, really, I turn to 
the further conclusions so that in case it becomes important, 
any reviewing Court will have the benefit of the final 

determinations and findings of this Court. ••• •;. 

. • 

Z turn to the question of whether or not, assuming 
Nash had standing, his sister and brother-in-law gave a valid 

■f 

consent to this warrantless search by McMullen. The argument 

has been made quite understandably and properly that since 

this Court has already indicated that it does not think that 

the Hammers gave a valid consent to the search of their home, 

and I adhere to that conclusion, by the bye, that that im- 
% 

proper search permeated or tainted what happened thereafter. 

That is a perfectly understandable argument, because 


W 

SOUTHERN DISTRICT COURT RERORTERS, U.S. COURTHOUSE 
rour SQUARE. HE* TORE. H.T. CO »«SSS 












1 


mbds 


167 



no matter how you slice it, the search of the automobile had 
to happen very promptly after the conclusion of the search of 
the house. I think one of the agents testified that though 
he could not be sure, he was quite certain that the search 
had to have taken place within the next thirty minutes, that 
is, within thirty minutes after the conclusion of the house 
search, and I will accept that. 

j 

However, I do not think that I can conclude that the 
illegality of the horse search tainted the search of the car. 
First of all, I note the obvious, that a car and a home are 
quite different animals within the purview of the Fourth 
Amendment to our Constitution. * ” 

Second of all, I note that, if you analyze vhat 
the Hammers saia, both before the search was actually conducte 
of the car and after, that they having been given full custody 
of the car, were very anxious to have the search of the car 
conducted and have the car gotten off their hands, and I for 
one don't blame them. They were doing their best, to protect 

* * i • , , 

Richard Nash, but blood.can only be stretched, so far, and the 

ties of relationship by marriage can only be stretched a littl 
• • * 
less far. 

..Therefore, I think that it is Important to keep 
those circumstances in mind. I also think it's important to 

keep in mind the nature of this automobile. I also think it 

• . . * #’ 

* * • * . . 
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is important to keep in mind that here the agents made no 

statements as to the law and did nothing to mislead the 
Hammers on that score. 

• * 

It is true that there is no testimony that either 
one of the agents said in substance to the Hammers that they 
had the right to not consent to the search. On the other hand 
I think that circumstance or fact does not negate the reason¬ 
ableness of concluding that the Hammers for every good^reason 
wanted to consent t| that search, hoping to get rid of the 
FBI agents and the car in one fell swoop as a result thereof. 

There is the problem of a warrantless search. Many 
Courts in this Circuit and otherwise, as you knew, start out 
with the presumption that a warrantless, search is illegal. 
Accepting that as a proper formulation, we then come to this: 
The agents were there not seeking evidence, not seeking 
contraband of a crime. They were looking for men who, so far 

as they knew, had been fugitives for weeks and indeed months. 

» • • 

They had every reason to know that they were hot on the trail 
of something, namely, a car registered in- Gradowski's name. 

•% r . • / 

They were in the home premises of the sister of r&chard Nash, 
the other fugitive. 

. «• * * •. , • * • •••"* . '* 

. • . * * • 

.... , A car is something that can be moved quickly, 
particularly by a competent and desperate man. They knew that 
the Hammers were very reluctant to talk, and by that time they 
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knew the Hammers were willing to tell a few little fibs in 
order to protect their brother and brother-in-law. 

Therefore, they also knew that if they left the 
premises to get a warrant, that even if they were to use the 
county Police to block off the roads, that it was still very 
possible that a desperate man or men could extricate them¬ 
selves through some k Jr* of slip or breach in the net. 

J 

Furthcnnorc, I think that one cannot ignore what 
Mr. McMullen saw when he approached the car. I have already 
found k-hat he looked before he touched. He looked before he 
breached the outer confines, if you will, of this automobile, 
and that In my judgment only increased the picture of reason¬ 
ableness of proceeding to search without a warrant. 

The food, the half filled cup of coffee, the bedroll 

I * 

the clothes, were an indicator that the car had been used as 
a place to sleep, and recently. In other words, any half\^ay 
alive law enforcement officer would necessarily lean to the 
surmise that there was evidence of the whereabouts and the 
immediate whereabouts of the fugitives. 

Therefore, I hold that, notwithstanding that this 


•• t 


was a warrantless search, there was every reason to search 

! • " # • 

the car without a warrant under the then pertaining circum- 
stances. Put differently, that there was probable cause, as 
the lawyers and the Judges like to put it, for the search of 


# . % •* « 


/?Y^. • 
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this car without a warrant* Therefore, on these conclusions 

and findings, the motion to suppress is denied. 

Hy next question is that I don't see anybody new 

in the courtroom. Do you think that Mrs. Condon has arrived? 

* 

MR. THAU: Your Honor, I just inquired of Mr. Nash 
whether he told her the room number. I doubt whether he did. 
Did you tell her? 

MR. NASH: No, I didn't. 

MR. THAU: There is a possibility she may be in the 
pens. Do you have a number for the lady? 

MR. NASH: Yes, I do, your Honor. 

THE COURT: At her office? 

MR. NASH: Yes, I do. 

THE COURT: VThat I am going to do is take a recess 
and ask Mr. Thau as an Officer of the Court if he would be 
good enough to take that number and call the lady's office 
and see what the circumstances are. Then v/e will get that 
report and I will decide what to do. 

Before we disperse for this recess and so on, is 

there any misstatement of an obvious nature that either of 

you caught in my findings and conclusions? 

‘ • *, «,*•.* ' • * ' • . * ■ 

r >.-MR. BUSHs Let Just clarify one thing. I don't 

believe it was a misstatement, but I want to be entire?y open 

• • • • * 

so far as the Government's position on the evidence it plans 
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In large part that evidence is composed of blank 
checks, blank deposit slips, and so forth. In part, however, 
it . . "so vt-reposed of deposit slips that apparently were 
processed through banks, bills from different secretarial 
services, and so on and so forth, so it is not entirely blank 


items. 

THE COURT! I accept that correction. The point I 
was making when I said was that none of those apparently 

completed documents, i.e., non-blank documents, relate to the 
transactions directly which are the subject of this indictment, 
MR. BUSH! Perhaps I should clarify that as well. 

I am not sure exactly what the Court means by that, but perhaps 
I can explain what the documents are. 

THE COURT: They are not the documents which under¬ 
lie the Counts which are substantive Counts? 

MR. BUSH: No, they are not the documents that the 
defendant actually is accused of possessing. Of course, they 
do bear evidence and do relate to those documents. 

• THE COURT: No, I understand that parti but the 
distinction that I was trying to make is they are not the 

documents, for example, that underpin Counts 1, 2, 3, and 4. 

• * 

• . 

, f MR. BUSH: No, they aren't the Counts that the 

* ' / . * - y % 

defendant is actually accused of possession. 


*• '/ f L oJ 
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THE COURT: That is the only distinction I intended 

making. 

MR. BUSH: Naturally, we do intend to introduce them 
because they do bear evidence. 

MR. THAU: I have no additions. * 


THE COURT: All right. I might say that when we 
finally got into it, gentlemen, that you raised some interest¬ 
ing arguments and — let me put it this way — it was far 
more interesting and intricate than a lot of these suppression 

motions are, and you, I think, got down to it, for which I 

♦ '* • 

salute you; * ■ - ; v ... . 

Now we will take a recess so that this lady lawyer 
can be called, and then we will return. 

•• MR. NASH: Your Honor, excuse me, did you say if I 
had any comments about what you had said during your decision? 


THE COURT: Any comments? I don't know what you 
mean. I am sure you don't like it. 

MR. NASH: No, it's not I don't like it. I thought 
it was pretty cool actually. 

THE COURT: Wait a minute. Don't go too far the 
other way. Let me explain-to you — 

‘•MR. NASH: I got most of what I contended in it. 

THE COURT: You should realize that under Federal 
law you have an exception to this ruling of the Judge, you see 


* • 


JU\. • 
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so that you can raise it on appeal if nee d be. In the event 
you are ever convicted, you can raise this issue that I just 
resolved on appeal. . 

MR. NASH: Do I take exception now? , 

THE COURT: You don't have to. "You have that 
exception noted for you in effect by Federal law. I should 
tell you that so you don't have to worry about it. 

j 

All right, let's check on this lady and see what 
* . . 
we can find out. 

[Recess] 


* * * * 
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2 

• 

CHARGE OF THE COURT 


3 

(HAROLD R. TYLER, DISTRICT JUDGE.) 

• 

• 

4 

THE COURT: Mr. Evans~Bey and ladies and gentleuien 

vJT 

5 

As you approach the problems of this important task of citi- 


6 

zenship, please keep in mind that it is your duty to weigh th< 


7 

evidence calmly and dispassionately without sympathy or 

[ 

8 

prejudice for or against either the defendant, Mr. Gradowski, 


9 

or the prosecution. 

1 

10 

Our system of jurisprudence defines the duties of 


11 

the judge, on the one hand, and duties of the jury on the 

t 

12 

other. 


13 

It is exclusively the function of the judge, as 


14 

you know, to set forth the rules which govern the case with 

• 

* 15 

instructions as to their application. 


16 

In these legal matters you should take the law as 


17 

I give it to you in the next few minutes, and you will not 


18 

concern yourselves with any statements about the law which 


19 

counsel make in their summations or at any other point 


20 

during the trial. 


21 

For what I am sure are perfectly obvious reasons. 


22 

you are not to single out any one of my remarks alone as 

o 

23 

stating the law, but you should consider my instructions or 

• 

• 

24 

remarks as a whole when you retire to deliberate in this case. 


25 

I want to make it very plain to you at this point 

. • 

• 

I1U 
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2 

that my actions during the trial in passing upon motions, 


3 

or applications made by counsel, or in overruling or sus¬ 


4 

taining objections made by one of the lawyers, are not to be 

■ J 

5 

taken by you as any indication of either guilt or innocence 

I 

6 

on the part of the defendant. 

I 

7 

As I am sure you all understand, counsel not only 

1 

'8 

have the right but, indeed, they have the duty to object to 

■ 

9 

the introduction in evidence of any statements, or exhibits. 

■ 

10 

or testimony which they believe should net be admitted 


11 

under the rules governing these trials. 

■ ^ 

BE Y 

12 

These are questions of law and procedure with 


13 

which you should have no concern or consideration when you 

■ 

14 

deliberate. 


15 

Similarly, I ask you to draw no inferences from 

■ 

16 

the fact that upon one or perhaps several occasions I asked 

■ 

17 

a few questions of one or mc^e witnesses. These were in¬ 

■ 

18 

tended only for clarification, or to expedite matters, and 

|4 

19 

they certainly were not intended to suggest any opinions 

1 

20 

on my part as to the guilt or innocence of Mr. Gradowski, 


21 

or whether one if the witnesses who appeared here may have 

I - ^ 

1 

more credibility than another witness. 

I 

n 

Now, as Mr. Doyle and Mr. Bush both have been 

I 

24 

good enough to bring to your attention, under the system 

I 

25 

it is your recollection and your understanding of the evidence 

* 3 

I ^ 

.. 
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and only your recollection and your understanding of the 
evidence, which can serve as the bases for your deliberations 
and discussions in this case. This proposition flows from 
the basic principle that you, the jury, must keep in mind 
at all times, and that is that you are the sole and exclu¬ 
sive finders of the facts based upon your recollection of 
the evidence. 

Therefore, if you recall that one of the lawyers 

or the judge mentioned a certain bit or line of evidence, 

• # 

and that statement of the lawyer and the judge doesn't 
accord with your recollection of that particular evidence, 
please keep in mind that it is your duty to reject what one 
of the lawyers or the judge said and accept your recollection 
c£ those evidentiary matters as controlling. 

Under our system the law presumes a defendant such 
as Peter Gradowski to be innocent of the charges of crime 
brought against him. 

The indictment in our case, as you were told at 

r* 

the outset, is merely an accusation, or a pleading or a 
charge. It is not evidence or proof of the defendant's 
guilt, and it doesn't detract one whit from the presumption 
of innocence which resides in his favor. 

As you were told early-on, the defendant, prior to 
trial, pleaded not quilty to each of these counts in thi3 

<2 0 
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indictment, Counts 1 to 10, and Count No. 12. Thus, the 
government has the burden of proving the charges against 
Mr. Gradowski as laid out in these particular counts beyond 
a reasonable doubt. 

Under our system, Mr. Gradowski doesn't have to 
prove his innocence. On the contrary, he is presumed inn®” 
cent of the accusations contained in this indictment. That 
presumption was in his favor at the start, it is in his 
favor as I now speak to you, and it remains in his favor 
during the course of your deliberations in the jury room. 

it is removed only if and when you are satisfied 
that the government has sustained its burden of proving the 
defendant's guilt beyond a reasonable doubt. 

The question naturally comes up at this point as 
to what does the law mean by this concept reasonable d-mbt? 

You could say that to a large extent the words 
define themselves. Reasonable doubt is a doubt founded in 
reason and arising out of the evidence in the case or 
perhaps lack, of evidence. It is a doubt which a reasonable 
person has after carefully weighing all of the evidence. It 

means a doubt that is substantial and not just shadowy'or 

» 

ephemeral. 

A reasonable doubt is one which appeals to your 

reason, your judgment, your conscience and your own experience 

. ' '» 

2 PA* 
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2 

in life. It is not caprice, whim or speculation. 

S 

It is not an excuse to,avoid a difficult or un- 

4 

• 

pleasant duty. It is not sympathy for the defendant. 

6 

j 

Rather, ladies and gentlemen, the law succinctly 

6 

defines reasonable doubt to mean a doubt which would cause 

7 

prudent persons to hesitate before acting .in matters of 

8 

importance to themselves. 

9 

Finally, of course, on this subject, I should 

10 

point out that a reasonable doubt doesn't mean beyond any 

11 

doubt or all possible doubt. If the latter were the appli¬ 

12 

cable standard, few if any men and women would ever be con¬ 

13 

victed of any charges. 

14 

As you know, it is practically impossible for a 

15 

human being to be absolutely convinced of any controverted 

16 

fact which, by its nature, is not susceptible of mathematical 

17 

computation and certainty. 

18 

You will recall that the defendant Peter Gradowski, 


20 

to give evidence of any kind at this trial. This must not 


* ! 

• 

As I have already stated, under our system a 


i. 

2D3* 
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Thus, as I say, you must not permit the fact that Mr. Gradovs) j 
determined not to testify to be.in the slightest degree 
against him in the course of your deliberations. 

Now, I think it has been made clear to you by 
counsel and by the judge, at least indirectly, that this case 
is to be decided only on the basis of admitted evidence 
during the trial in your presence in this room in the last 
several days. 

Put differently, the case is not to be decided on 
the basis of anything you may have heard, or read, or learned 

M ■ 

somehow outside the courtroom and the trial process itself. 

Basically, you are entitled to consider two forms 
of evidence, generally speaking, in your deliberations in 
this case: 

The first general category of evidence I am talking 
about is direct evidence. Examples of direct evidence would 
be sworn testimony of the witnesses who appeared here in this 
chair on my immediate left and were sworn and gave evidence 
on direct and cross-examination. 

Another form of direct evidence would be records, 
or documents, or papers, or other physical objects which were 

admitted into evidence in your presence during the trial. 

*/ 

Still another form of direct evidence would be 
stipulations of fact which were brought to your attention by 
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one or both counsel during the trial. 

As Z recall it, the first day Mr. Bush read a 
stipulation of certain facts to which he and Mr. 
had agreed were true for the purpose of this case on behalf 
of their clients. 

Now, this is all of the direct evidence, and the 
only direct evidence, of course, which you are to consider 
in your deliberations. 

Any evidence to which an objection was sustained 
by the judge, as I am sure you understand, you should dis¬ 



regard. 


Questions asked by the lawyers as well as questions 


asked by the judge, standing alone, of course are not evi¬ 
dence. It is only the answers of the witnesses taken in 
connection, of course, with the questions which they are 
answering, which are evidence, and of course, as you surely 
have been told by both lawyers, their opening statements 
and closing arguments to you are not evidence. 

Now, the other general category of evidence which 
you are permited to consider is what is called frequently 
"circumstantial evidence." You have all probably used the 
term "circumstantial evidence" in your own daily lives, 
and, indeed, have relied on circumstantial evidence of a 
kind or kinds in order to make decisions affecting your 

XpS«. 
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own daily affairs at home or in your work. 

, 

Let me simply define "circumstantial evidence" for 
our purpose to mean evidence which doesn't itself directly 
establish a fact sought to be proved but instead may lead 
you to facts sought to be proved by the every-day process 

t 

of reasoning or, as it is sometimes called, "inference." 

Obviously, as you have already implied from my 
remarks in the last few moments, you of course are to apply 
your normal processes of reasoning and deliberating upon 
the evidence before you. 

Let me just pause here and give an often-used 
simple illustration of circumstantial evidence. Indeed, 
you might say that this a somewhat homely example of circum¬ 
stantial evidence. 

I will ask you to assume for the purpose of this 
illustration that you were at home with a small child or 
grandchild and taking care of him, and he was a little 
fellow four or five years old, and you have him in the 
kitchen with the doors closed. And then something requires 
that you go out of the room for a few moments, and you leave 
him playing quietly at the table. And when you come back 
five or ten minutes later, you find that there in front 
of him on the table is <nopen jar of strawberry jam, there is 
strawberry jam smeared on his shirt and on his trousers, 

06 &. . 
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and there is jam smeared on the table right around him. 

Well, you can't say to him or anybody else that 
you actually saw him eat the strawberry jam from that jar, 
but because of the circumstances I have just described 
plus the additional circumstance which I will ask you 

to add, namely, strawberry jam on his lips, you would be 

. •» 

entitled by circumstantial evidence to draw the inference 
or conclusion that he was the mem or the little man who 
opened that jar and ate the strawberry jam. 

All right. Now, I caution you that whether you 
are dealing with direct evidence or circumstantial evidence, 
of course you should keep in mind these presumptions and 
rules such as the presumption of innocence and the rule of 
reasonable doubt which I described or defined for you a 
mement ago. 

I turn now to another subject, and it is an 

• i 

important one, and that is this: In every crime there must 
exist what I will call a "union" or "joint operation" of 
act and intent. The burden is always upon the prosecution, 
as government counsel know, to prove both act and intent 
beyond a reasonable doubt. 

A person who knowingly does an act which the law 
forbids, or knowingly fails to do an act which the law re¬ 
quires to be done, intending, with bad purpose, either to 
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disobey or disregard the law, may be found to act with 
intent or as it is sometimes called, guilty knowledge. 

Intent or guilty knowledge may be proved by cir¬ 
cumstantial evidence. Indeed, it rarely if ever can be 
established by any other means. This is so for the simple 
reason that while witnesses may see and hear and thus be 
able to give us direct evidence of what a defendant does 
or fails to do, there can be no eyewitness account of the 

state of mind with which the acts were either done or omitted 

• # 

What a defendant does or fails to do, however, 
may indicate intent or lack of intent to commit the offense 
or offenses charged. 

In this regard I point out to you that the proof 
of the circumstance surrounding the transactions, or events, 
or conversations which have been testified to in this trial 
can supply an adequate basis for a finding that the defendant 

i • • • 

acted willfully. 

You are all familiar with the old saying or the 
old saw that "The acts of a man must be :aet in their time 
and place." Similarly, you are familiar with the old saying 
that "Just as the meaning of a word is understood only in 
its relation to other words in a sentence, so the meaning of 

i 

a particular act or failure to act may depend upon the cir¬ 
cumstances surrounding it." 

20 
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Thus, you may consider the evidence which you 
recall and which related, not only to a given transaction, 
or conversation, or event, but as well to the surrounding 
circumstance in your consideration of this issue of intent 
or guilty knowledge, more about which I will say in a mo¬ 
ment or two. 

Parenthetically, let me point out at this juncture 
that it is not necessary for the prosecution to prove know- 
ege of the accused that a particular act or failure to act 
xs a violation of a specific statute or law. unless and un- 
fcil it: is outweighed by evidence to the contrary, the pre¬ 
sumption is that every citizen knows what the law forbids 
and what the law requires to be done. 

Now, I turn to the charges set forth in this in¬ 
dictment in which Peter Gradowski is named as a defendant 
or a co-defendant. I am going to treat these counts and 
discuss with you the law in three categories, or three 
groupings. 

First I am going to treat Counts 1 through 4. 

Then I'm going to treat Counts 5 through 10. And finally, 

I'm going to treat Count 12. 

Although the evidence and some of the legal prin¬ 
ciples overlap in respect to these groupings or counts, they 
are properly and easily discussed in the groupings I mcntioncc 

?,ov • 
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because they actually involve accusations of violations of 
separate statutes. 

Let me turn to Counts 1 through 4. These counts, 
in very simple summary, charge the defendant with either 
possession on his part or the aiding and abetting of the 
posession of another of four checks alleged to have been 
stolen frcm the Chase Manhattan Bank here in town with 
knowledge that they were stolen from a bank. 

Let me, however, read the indictment in signifi¬ 
cant part once again as I did at the outset of the trial. 

You will remember there is an introduction portion 
ox tne indictment which reads as follows: "That from on or 
about: the first day of September 1972 up to and including 
the 14th day of April, 1973 in this judicial district and 
elsewhere, Richard Nash and Peter Gradowski, defendants, 
unlawfully, willfully, and knowingly did devise a scheme 
and artifice to defraud the Chase Manhattan Bank, the 
Franklin National Bank, and Bankers Trust Company and to 
obtain money and property from the defrauded persons by 
means of fal . and fraudulent pretenses, representations 
and promises. It was part of said scheme and artifice that 
Richard Nash and Peter Gradowski, the defendants, obtain 
posession of certain blank checks, to wit, printed checks 
designed for use by the Public Service Electric and Gas Co. 

2 i> 
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and the Virginia Electric and Power Co. on their accounts 
at the Chase Manhattan Bank knowing sa\d checks to have been 
taken and carried away with intent to steal in violation 
of Section 2,113 (B) of Title 18, United States Code from 
said bank the deposits of which were then insured by the 
Federal Deposit . - Insurance Corporation. 

"It was further a part of said scheme and artifice 
that Richard Nash and Peter Gradowski, defendants, caused 
four of the aforementioned blank checks to be inscribed so 
that they were payable to the following false fictitious 
persons in the amounts set forth below." 

Now, I will turn over to you a clean copy of this 
indictment when you retire to deliberate. Therefore, I 
will not read in detail the descriptions. Suffice it to 
say that two of these checks were what I call VEPCO or 
Virginia Electric & Power Co. checks with certain desig¬ 
nated numbers. 

Two were Public Service Electric & Gas Co. checks 
ostensibly. Two of the payees were Gary Essig and two of 
the payees were Murray Fischer for the amounts shown. 

Now, the indictment here goes on to allege that 
"It was further a part of said scheme and artifice that 
Nash and Gradowski, the defendants, using the aforementioned 
false and ficititious names, Gary Essig and Murray Fischer, 
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opened checking accounts at the bank set forth below# among 
others# and deposited the so-called spurious checks# that 
is# the checks# four in number# listed tneretofore in said 
checking accounts and used and attempted to use said checking 
accounts and checks drawn thereon to collect the sums of 
money which were the subject of and inscribed on the so- 

r 

called four spurious checks." 

The checking accounts are then listed# one at the 
Chase Manhattan Bank in the name of Gary Essig# one at the 
Bankers Trust Company in the name of Murray Fischer# and 
the third at Franklin National Bank in the name of Gary 
Essig. . . 

y 

Then the indictment turns to specifically plead 
Counts 1 to and including 4. Here it is alleged that the 
allegations contained in the introduction of this indictment 
are repeated and re-alleged as though fully set forth herein. 

Paragraph, two alleges that on or about the dates 
hereinafter set forth in this judicial district Nash and 
Gradowski, the defendants# unlawfully, willfully# and know¬ 
ingly did receive# possess# conceal# and dispose of money 
and property exceeding $100 in value, to wit# the so-called 
spurious checks# that is, the four checks heretofore de¬ 
scribed, and then set forth below as well, knowing said 
money and property to have been taken and carried away with 

A/JU 
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intent to steal and purloin in violation of Section 2,113 (B) 
of Title 18, United States Code, from the Chase Manhattan 
Bank, New York, a bank the deposits of which were then 
insuredby the Federal Deposit Insurance Corporation." 

Now, Count 1 relates to :.4.. check dated December 1, 
1972 in the amount of $106,575. 

Count 2 refers to the check dated December 1, 1972 
also. This one is in the amount of $177,588.75. 

Count No. 3 is a check dated December 5, 1972 
in the amount of $42,675. 

And Count 4, the last count in this group, refers 

to a che..;: dated December 5, 1972 in the amount of $38,750. 

* 

Now, each of the first four counts, as their 
terms indicate, accuse the defendants** , **and for our purpose 
the defendant here on trial, Mr. Peter Gradowski—with a 
violation of a portion of Section 2,113 of the United States 

Criminal Code. Let me read you that in significant part. 

* » 

That statutory provision provides, and 1 quote, 
"Whoever takes and carries away with intent to steal or 
purloin any property or money, or any other thing of value 
exceeding $100 belonging to or in the care, custody, control 
and management of a bank, shall be guilty of a crime." 

Now, let me stop right there and point out that 
that particular provision is not really what the defendant 

A/3*. 
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Gradowski is accused of at all. I emphasise to you, as you 
have already been told by counsel, that Gradowski was not 
accused in this indictment, nor, .for that matter, was Nash, 
of actually stealing these checks. That isn't the portion 
of this statute which the defendant Gradowski is accused 
of at all. 

The statute then goes on to read, and this 
is the significant part for our purposes, "Whoever receives, 
possesses, conceals, stores, barters, sells or disposes of 
any property or money, or other things of value, knowing the 
same to have been taken from a-bank, shall be guilty of a 

crime." And-that is the core of this particular statutory 

« • . .r 

language of which Mr.- Gradowski is accused of violating. 

In other-words, in simple terms, he's 

» ■ * * 

accused of either having possession or having received one 

or more of these four stolen checks with knowledge that they| 

• * • • 

were stolen and that they were stolen from a bank, and that 
bank was insured by-the Federal Deposit Insurance Corporaticjn 

Now, let me read what lawyers call in simpli 

r>r ' • ■ 1 

language the "Federal aiding and abetting statute." That 
.statute, which is another section, Section 2 of the United 

I- . . 

States Criminal code, reads in significant part as followst 
"Whoever commits an offense against the United States, or 
aids, abets, counsels, commands, induces or procures its 

p,* \: - . * • 
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commission, is punishable as a principal. 

In very simple language, as * will develop in a 
moment or two, that statute means that you can be just as 
guilty as the principal so long as you know what was going 
on, and you do something knowingly to aid and abet what's 
going on of a criminal nature, or put still differently, 
you have a stake in the enterprise and you actually do some¬ 
thing in an attempt to see that the criminal enterprise or 
event succeeds. 

Now, in order to find Peter Gradowski guilty of 
Counts 1, 2, 3 or 4, you must be convinced beyond a reasonable) 
doubt of the following essential elements: First, that on 

or about the dates set forth in these counts, or.one of.them, 

• • • • •• • . 

the defendant Gradowski knowingly and willfully either re¬ 
ceived or possessed, or concealed or disposed of money pe 
property with a value in excess of $100, or he aided and 
abetted another, such as Nash, in so doing. 

Now, in the context of this first essential element, 
as I am sure you understand, the government contends that 
the thing or things of value of more than $100 are each of 

these checks which are listed in each of these first four 
counts. : <; 

4 i -+* •*. * .* 

> . . • • • 

The second essential element that you must find 
proved beyond a reasonable doubt is that such money or prop- 

2i s* 
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® r ^Y' one of these checks, had been taken or carried 

away, or stolen from a bank by some individual or individuals 
who had the intention to steal or “purloin" them, to quote 
the statutory phrase. 

The third essential element is that there must be 
proof to your satisfaction beyond a reasonable doubt that 
Peter Gradowski acted knowing that the check or checks, 
or money had been taken from a bank. 

Notice, I didn't say that it had to be taken from 
a particular bank but that it had been stolen from a bank. 

The fourth and last essential element that must 
be proved beyond a reasonable doubt to your collective 
satisfaction is this: That the deposits of the bank, in 
this case, of course, the Chase Manhattan Bank, at the time 
this money or property, or in other words, these checks 
or one of them was taken, was a bank insured by the Federal 
Deposit Insurance Corporation. 

Now, in respect of this last or fourth essential 
element, as I recall it, there was testimony by a bank 

that the Chase Manhattan Bank was so insured at 
all relevant times and, indeed, I don't really think that 
the defendant makes any contest about this. However, it is 
one of the essential elements, and I ask you to be satisfied 
that there was proof beyond a reasonable doubt that the Chase 

vu ■ 
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Manhattan Bank was a bank whose deposits were insured by 
the Federal Deposit Insurance Corporation^ 

Now, a critical or hotly disputed element in re¬ 
gard to Count 4 is the so-called third essential element. 
Specifically, the element of proof that Peter Gradowski 
knew that the check or checks in question had been taken 
and carried away from a bank by somebody or some persons 
who had the intent to steal or purloin the check. 

In this regard I repeat, it is not necessary for 
you to find that the defendant Gradowski actually stole or 

participated in the larceny of these checks, if such in 

# 

fact occurred, or that he even knew the person or persons 
who did steal them if they did steal them. 

In addition, it is not necessary for you to find 
that the defendant or even the person or persons who actually 
stole these checks, if they in fact did so, knew that the 
Chase Manhattan Bank at the time was insured by the Federal 
Deposit Insurance Corporation. 

Now, let me point out that the government makes 
a number of arguments having to do with the critical issues 
of knowledge on the part of Gradowski that these checks 
were stolen. 

The first argument, and really the basic argument 
they make is that you should determine that Gradowski had 

21 7 * 
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possession of seme of these checks# or# at the very least# 
he aided and abetted with knowledge possession by Nash-*: »•:<• 
Of these checks. 

And then the government would argue that anybody 
looking at the face of these checks would understand that 
they had to be stolen because of their very nature and 
description. 

Now# of course# Mr. Gradowsky argues to just the 
contrary. He argues that he never had possession: in any 
event# and that he never had anything to do with these 
checks# and therefore# for that simple reason alone# he 
couldn't know that these checks were stolen or that they 
were stolen from a bank. 

Well# these are arguments for you and for you 
alone to determine. 

Now# I have mentioned that the government's theory 
is that certain of these checks are shown by the evidence 
to actually have been in the possession of Gradowski. but 
the government says to you, "If you are not satisfied that 
that is so# at the very least you should be satisfied that 
Gradowski was aiding and abetting another# most importantly 
Nash# in the illegal and knowing possession and use of these 

checks with knowledge# among other things# that the checks 

$ 

had been stolen from a bank. 
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Now, let me repeat In a little more detail what 
the law means by this concept of a co-schemer or aiding 
and abetting somebody in the commission of a federal crime. 

In order to find that one is a knowing aider and 
abetter, or, as it was sometimes put to you by argument 
here, a co-schemer in this context, you will have to be 
satisfied that Gradowski knew what was going on, i.e., that 
he knew this was a scheme to possess and use these stolen 
checks with the purpose of defrauding the bank by using 
the proceeds of these checks for some of the purposes of 

Gradowski and Nash or one of them. 

Second of all, you have to determine that not 
only did he know that was going on, but he was something more 
than a knowing spectator, that is to say, that, he had a 
stake in the enterprise and that he actually did something 
or attempted to do something to see to it that the scheme 

was carried on and completed. 

Now, by that I don't mean that you have to be 
satisfied not only of the elements that I just mentioned but 
also that the scheme succeeded. You don’t have to be con¬ 
vinced that the scheme succeeded at all. I repeat, you have 
to find, in order to determine that Gradowski is an aider am 
abetter, that he knew what was going on, that he knew this 
was a scheme to receive, conceal, possess and use these 
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checks in order to defraud the bank and to use the fruits 
of these checks for their own selfish purpose of either 
Nash or Gradowski or both, or with perhaps some persons whose 
names we haven't heard as such in this case. 

Second, of all, you have to be satisfied that 
Gradowski did something more than merely knowing that this 
scheme existed and was going on. You have to be satisfied, 
in addition, that he had a stake in the scheme and that 
he did something or attempted to do something to have the 
scheme succeed. 

Now, you will remember that in reading the elements 
I pointed out to you that the first element is that the 
defendant knowingly and willfully received, possessed, con¬ 
cealed, or disposed of one or more of these checks and aided 
and abetted in this and that these checks were property valuec 
in excess of $100. 

That is based on a portion of the statute that I 
read to you. v -- 

Thus, there are some questions or there may be 
a number of questions about this value issue which you will 
come to consider and decide, and I therefore want to elab¬ 
orate further on this value question. 

Now, if you are satisfied that the other essential 
elements were proved, and you are considering this value 

X X 0t\ 
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question, keep in mind that the government argues to you 
that their proof shows that the value of each of these 
checks is very much in excess of $100. Indeed, the govern¬ 
ment's prime contention is that the actual value, certainly 

I 

to the knowledge of the co-cchemers, or the defendant < 

Gradowski and anybody else such as Nash,was that they were 
the value as written in on the face of these checkp. j 

i 

Well, in the sense of the term value as here,as 1 
it is used here, under the law, value means the highest j 

market value of the property, that is to say, the particular j 
check you are considering, had at any point in time it was 

i 

in the possession of either the defendant Gradowski or the 
defendant Nash, or one of their accomplices. 

, Now, market value may be that established for 
the check in the legitimate market or, for that matter, it 
may be, dependent upon the proof of the value that it would 
have on the black market. I think that it is not necessary tc 
go into any discussion of the latter theory because,as I 
understand it, the government contends that the market value! 
here.shown by the evidence—and certainly they would argue 
that the understanding of Gradowski and Nash and anybody else! 
involved—was the amount shown or written in on these checks , 


Indeed the government argues that if you recall 
the evidence there is evidence that these checks initially 


221 a. 
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cleared and that there is further evidence of attempt., at 
least, by Gradowski and others, to use the proceeds of 
these checks, such as the evidence as to what went on at 
H. Hentz & Co.» for example. 

Hell, assuming you ..recall that evidence, and 
believe it, and place that evaluation on it, you would be 
entitled to draw the inference that at the time or times 
these checks were in the possession of Gradowski or Nash or 
someone of their confederates, the reasonable market 

value as the evidence shows was the actual face amount of 
these checks. 

»- . 

* - 

Now, under the statute which 1 read to you, x 
point out that the statute goes on in another portion which 
I haven't read to you, that the fact finders in a given 
case, such as you the jury in this case, might still convict 
a defendant, such as Mr. Gradowski, of what lawyers call 
a lesser included offense if you were to determine that 

the only real market value these checks had was something 
less than $100. 

Therefore, I am going to ask you, when you return 
your general verdicts in this case, in respect to Counts 1 
to and including 4, to report to us if you find guilt on 
the part of the defendant Gradowski in respect to any one 
or more of these first four counts, whether or not you 
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determine the value of the check having to do with thet 
count as being more than or less than $100. 

Now it is important to keep in mind in this 
context, obviously, value isn't the only issue here. In 
other words, the only significance this value question 
would have is if you were to determine that each of the 
other essential elements which I spelled out for you a 
moment ago have been proved beyond a reasonable doubt in 
so far as the defendant Gradowski, here on trial, is 


concerned. 


Now, I turn to Counts 5 through 10, and 


these are the counts which lawyers call in shorthand terms 


mail fraud counts. 


Let me read them to you. Paragraph one 

here alleges as follows: 

"The allegations contained in the introducti 

to this indictment are repeated and re-alleged as though 

fully set forth therein." 

Paragraph number two: 

"On or about the dates hereinafter set forth 
in this judicial district the defendants Hash and Gradowski 
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unlawfully, willfully and knowingly, for the purpose of 
executing the scheme and artifice set forth in the intro¬ 
duction of this indictment, did place and cause to be placed 
in post offices and authorized depositories for mail certain 
letters to be delivered by the postal service, to wit, the 
letters addressed as hereinafter set forth and thereby 
knowingly caused said letters to be delivered by mail accord¬ 
ing to -he direction i thereon." 

Now, each of these counts is based upon a separate 
alleged mail matter. 

Count 5 charges a mailing dated November 14,1972. 
The sender was the Irving Trust Company, and the addressee 
was Intejr-.Tran, Personnel Department, 133 East 58th Street, 
New York, New York. 

As I recall the evidence, that was a letter or 
as it is sometimes called, a signature verification inquiry 
sent by Irving after the attempt to open a bank account at 
the Irving was under way. 

Count 6 charges a mailing on November 22 of last 
year. The sender is the Franklin National Bank, and the 
addressee is Mr. Luiz Osorio, Inter-Tran, with the same 
address, 133 East 58th Street here in Manhattan. 

Count 7 is a mailing dated November 4 , 1972* 

Bankers Trust Company is the alleged sender, and again the 

XlHo, 
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addressee is Inter-Tran Inc. at 133 East 58th Street. 

Count 8 is a November 24, 1972 letter from the 
25 East 57th Street branch of the Chase Manhattan Bank, 
and the addressee is Inter-Tran at 133 East 58th Street. 

Count 9 is a mailing allegedly taking place on 
November 27, 1972 and here the sender is Inter-Tran, and 
the addressee is Bankers Trust Company at 6C5 Third Avenue. 

And the last of this group is Count 10 in which the 
date is stated to be late November or early December, 1972. 
The sender is said to be Franklin National Bank, and the 
addressee is said to be Gary Essig at that address, 200 West 
20th Street here in New York. 

Now, a3 you know, the government again here con¬ 
tends that certain of these counts involve mailings which 
the defendant Gradowski directly caused to be mailed by . . 
his own actions* > The. government admits that it was 

Nash, according to their proof, posing as Gary Essig, who 
actually directly caused the mailings, but the government's 
theory with respect to the latter is that this was all part 
of a common scheme in which Gradowski was a knowing partic¬ 
ipant and that therefore you should be persuaded beyond a 
reasonable doubt that he was aiding and abetting even those 
mailings that Nash in the more direct sense.was-responsible 
for. 

2 25 *- 
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In any event, in order to find Gradowski guilty 
of any one of these counts, 5 to and including 10, you 
would have to be satisfied beyond a reasonable doubt of 
the following essential elements: 

Pirst, that on or about the date set forth in 
the count in question, the defendant Gradowski either devised 
or was a knowing member to a scheme or artifice to defraud 
as alleged in this indictment. 

Second: That in either devising or being a know¬ 
ing member of such scheme or artifice, the defendant acted 
with knowledge of its fraudulent nature and with the intent 
to defraud. 

Third: That the defendant either used or caused 
another to use the United States mails for the purpose of 
implementing or executing this fraudulent scheme, or alter¬ 
natively, as I have pointed out, that the defendant aided 
and abetted in the using or vausing another to use the 
United States mail as an integral part of the implementation 
of this scheme. 

As you will recognise, the law states that each 
separate mailing constitutes a separate offense if such you 

find under the facts. 

’ * / 

Now, let me pause here and point out certain things 
that have to do with these essential elements. 

3 2 £ A- *. 
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First, let me deal with what is meant by a 
scheme or artifice. As you know, the scheme or artifice 
here in question is factually alleged in the so-called 
introduction and then it is repeated again with reference, 
for example, to these mail counts as well as other counts. 

For our purposes, a scheme or artifice is merely 
a plan for the accomplishment of some object or end. In 
this case, of course, the object or end which the government 
contends is a scheme to fraudulently obtain money from the 
bank, and, to use that money for their own purposes, that is, 
co-schemer's own purposes. 

Obviously, the law doesn't require that the 
scheme or artifice be shown as a formal or written plan, and 
its existence may be established both by direct evidence 

and by circumstantial evidence. 

Now, when the term fraud is used here in these 
indictment allegations it is a term meant and intended to 
embrace all of the means by which an individual can devise 
to gain an advant^e over another person or company or a 
bank, for example, by means of false representatio or false 
suggestion or by deliberate concealment of relevant and 
material facts. 

Therefore, a scheme or artifice to defraud, then 
means any plan or device by which one seeks by fraudulent 
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means to induce another to act in a way detrimental to his 
interests or monetary position. 

Now, obviously, as you can tell from any dis¬ 
cussion of the essential elements so far in respect to Counts 
5 to and including 10, the so-called mail fraud counts, use 
of the mails is the third essential element which you must 
find established here. 

As I have stated, in respect to this element, 
the government must prove that the defendant Gradowski either 
used or caused the mails to be used or aided and abetted in 
causing the mails to be used for the purposes of executing 
the scheme or artifice to defraud. 

It is not necessary, however, under the law, 
that the matter mailed be shown to contain within its four 
corners anything criminal, or to disclose the fraudulent 
scheme, in other words, the mailing standing alone can be 
as innocent as any letter that you can think of. 

The point is, you will have to be satisfied that 
it was a letter which was mailed in furtherance of the schema 
in question. 

Now, I also point out to you that under the law 
the proof doesn't have to show that Gradowski himself 
personally mailed the item or letter or communication in 
question. All you have to find is that one of the defendants 
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caused the mailing by taking steps which he knew at the 


time might naturally and probably result in the use of the 


mails. 


Indeed, it is not necessary that the government pro 


as to the defendant Gradowski/that he even knew of the 


specific mailing in each case. It is sufficient if you 


find that he participated knowingly in the scheme to de¬ 


fraud as I have already said and that he could reasonably 


have foreseen that the mails would be used at some point 


along the line in partial furtherance of the scheme or arti¬ 


fice. 


Now, I point out to you, although this may be 


obvious to you by this point, that although the government 


certainly has the burden of proving the essential elements 


of the scheme to defraud as I have just been discussing 


them with you, it need not prove that the scheme actually 


achieved its objective. 


The crime is complete, in other words, when the 


proof shows that the scheme was actually conceived and that 


the mails were used in an attempt to fulfill or complete 


the scheme or artifice here alleged. 


Now let roe take up with you some other elements 


which have arisen by argument *-d also by virtue of certain 


evidence offered and admitted into the trial of this case. 


aa** 
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But before I do that/ I almost overlooked Count 12 
which I have not yet discussed, and I beg your pardon. I 
thought I had. I had not. Let me interrupt and go back 
and turn to Count 12. 

Count 12, as you know, is a relatively briefly 
stated count is which Gradowski 6 nly is named as a defen¬ 
dant. Count 12 reads as follows: Paragraph one. "The 
allegations contained in the introduction and in Counts 5 
through 10 of this indictment are repeated and re-alleged 
as though fully set forth herein." 

Paragraph two: "From on or about the first day 
of September 1972 up to and including the 14th day of April, 
1973 in this judicial district Peter Gradowski, the defendant 
unlawfully, willfully and knowingly and for the purpose of 
conducting, promoting and carrying on the scheme and artifice 
did use, assume and request to be addressed by a fictitious 
false and assumed name, specifically that of Murray Fischer." 

Now, in order to support a conviction of Mr. 
Gradowski under Count 12 you would have to be satisfied of this 
following essential elements: 

First, you will have to be satisfied beyond a 
reasonable doubt that sometime within the period of the 
dates I just read to you the defendant Gradowski either 
devised or was a knowing party to the scheme and artifice 
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• 

to defraud. * 

• 

3 

And further, you would have to find that not 


4 

only was he a party and a knowledgeable one but that he 

f & 

5 

understood or should have understood that one of the means 

II 

6 

k * 

of carrying on the scheme was the use of the postal service 

C 

1 

} 

7 

or use of the mails, if you will. 

|| 

8 

Second, you must be satisfied beyond a reasonabl 

jjf 

RP 

| 

9 

doubt that in devising or being a party to this scheme in a 

If 

10 

! 

knowing fashion the defendant acted with knowledge of its 

11 

fraudulent nature and with the intent to see the fraudulent 

H 

« 

12 

scheme succeed. 


13 . 

Third and last, you would have to be satisfied 

l 

14 

that the defendant used the false and fictitious name or 


15 

that he requested it be be used as an address or a name 

• 

u 

16 

for mailing or a name for reference or a name for a deposit 

1 

|; 

17 

or something of that nature. 


18 

Now I think that there is no purpose in dilatii x 

j 

19 

further on these elements. In part I have already discussed 


20 

them in relation to bther counts and the same meanings 


21 

would apply here. 

i 

22 

Now, you know that one of the contentions of 

23 

the government is that after he was arrested, Gradowski was 

° 

24 

brought from Suffolk County, on the same day, to this court- 

25 j 

house and he went into the office of the Assistant United 

• 
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States Attorney by the name of Edwards and he was interviewed 
and that was brought out and what he said to the officials 
at that time was brought out. 

• « 

Now, the government says that some of that 

material at the very least was false and knowingly so. There 
fore, the government argues that these false matters should 
be considered by you as an indication or the basis for the 

I 

inference that Gradowski gave false information because he 

i 

was guilty, and knew he was guilty. 

Well, that is that the lav; sometimes calls 
false exculpatory statements, or something of that nature. 

Suffice it to say here, first of all, you hav< 
got to decide whether he gave knowingly false information. 

Maybe he did or maybe he didn't. You alone decide that. 

\ 

Second of all, if you decide that he gave 

« 

what was false evidence or 6 1 information to the government- 
lawyers or agents, you have got to decide whether or not you 
want to draw the inference that this is an indication of 
guilty knowledge on his part. 

It is solely up to you. You can either draw 
that inference or not as you see fit. 

Now, the government also points to evidence 
to the effect that a warrant for the arrest of Gradowski amor 
others was obtained some time in January of this year but 
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• • 

2 

it wasn't until September of this year that Gradowski was 



8 

• 

caught and arrested, and the government says that and 



4 

other evidence shows that he took flight and went to Florida 



5 

and Las Vegas, Nevada, and perhaps other places, and the 



6 

government argues to you, as they are entitled to argue. 


i 

| 

7 

that this is an indication of flight on his part, and further 


. 

8 

that flight is evidence or the basis for an inference of 



9 

guilty knowledge on the part of Gradowski. 



10 

Again, first of all, you have got to decide whether 


* 

11 

you accept this testimony and believe it, and second of all. 



12 

if you do, you have got to decide whether or not you want 



13 

to draw this inference. It is solely up to you. You may 



14 

draw the inference or not as you see fit. 



15 

Now, this morning, you remember, I gave you a cau¬ 



16 

tionary instruction and an explanation of certain evidence 



17 

which I will call the evidence of a Miami bank transaction. 



18 

Very simply, you will remember that the court per¬ 


( 

19 

mitted the government to produce as a witness Mr. Price who 



•20 

said he was a bank officer of a bank in Miami and he told us 



21 

about certain dealings with a man whom he identified as 



22 

Gradowski ca?ling himself William Doleroen, and certain bank 



23 

records of these events, early this year, were admitted into 


o 

24 

evidence. 



25 

Now, I told you then, and I repeat, that of course 

l 
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* 

Mr. Gradowski is not charged with any criminal conduct in 

e 

the direct sense in this indictment having to do with any 
Miami Bank transactions. You know that. 

: only significance or possible significance 

and relevance of this evidence, assuming that you believe 
it, is evidence tending to indicate similar acts as the 
government argues. 

Or, put differently, evidence tending to show 
the identify of Gradowski and his methods of operation. 

. The government contends that if you analyze thi 

and accept it as true, it is a method of operation very, very 
similar to the methods of operation which they say that 
Gradowski and Nash used in respect to Irving Trust and the 
Chase Manhattan, for example, and therefore, the government 
argues that you should draw the inference from that guilty 
knowledge and intentions and identify of Gradowski. And again 
it is up to you to decide whether or not you believe that 
evidence, and whether you wish to determine that it is similar 
sufficiently to show a similar method of operation and then 
shed some light on the question of guilty knowledge on the 
part of Gradowski in the general sense and his identify. As 
you know, identify is a hotly contested issue here. 

1 In respect to identify, you may recall that 

i 

.c * . ! * . . 't j 
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that one or more witnessed were showed several photographs 

and asked to identify which if any, was of the defendant. 

Gradowski says that the photographs in the line-up 

• 4 

or display were insufficient to support any kind of identifi¬ 
cation of him at the time or now. 

* 

The government argues to the contrary. The 
government argues that these witnesses have been specific 
both in the line-up with the FBI agents before trial and in 
their in-court identifications. 

,, t . You heard both sides of that argument. You 

have got to decide whether the identity of Mr. Gradowski 
has been established. That's solely up to you. 

Now, the lawyers have at least implied if not 

t 

stated, and correctly, that you and you alone are the 

* * 

persons who decide the credibility of witnesses who appeared 
before us in this relatively short trial. That.is true. 

-r- . .... You are also the only ones to decide the ( weight 

their evidence deserves. _ 

v..... v . Now, in this process, which is impottant, you 

are entitled to consider such obvious criteria as the de- 

’ . . t • ....i * • 1 j . . 

meanor or the looks of the witness as he sat here and gave 

his testimony on direct and cross, the strength or weakness 

. * * * 

t 

of recollection of past events, the extent to which is 

testimony is corroborated by documents in evidence, or by 

***■•.* 

testimony of other witnesses, any motive which he might have 

•** * \• * - « ! 
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to obfuscate or conceal or distort the truth, any interest 
which he might have in the outcome of this case. 

Obviously, these are important criteria which 
you would use in your daily lives in a business, or personal 
decision. You should use these criteria here. 

To sum up, you are entitled to accept or reject in 
whole or in part the testimony of any witness who appeared 
here during our trial depending on how you assess his cred¬ 
ibility. 

Now, one other point on witnesses. You know that 

t 

we have heard from several Federal Bureau of Investigation 
Agents in this case. I'm sure you understand this but 
nevertheless I point out to you that just because these men 
are government agents doesn't mean that their testimony is 
entitled to any special presumption or inference of truth. 

Put differently, you are entitled to assess their 
credibility just as you would the credibility of any other 
witness, including private persons. 

Now, under our system we will require from you a 
Unanimous general verdict on each of the counts here on 
trial. That is Counts 1 through 10, and Count 12. Count 
11, as you well know, doesn't mention or accuse Peter 
Gradowski of anything, and therefore it is not before you. 

What I mean by a unanimous general verdict is 


obviously this: On each count you shall report through 

"*"■ :■'* * rr -'- r>x .'Wfv V,- : rf } S r‘ V 

' ' 3 . 36 - 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
SOLEV SQUARE. HER YORK, K.Y. CC 7-4SS6 













2??*. 

EB * b 386 

your foreman Mr. Evans-Bey whether you find Gradowski guilty 

or not guilty of that particular count. And whichever de¬ 
cision you make it roust be unanimous. 

Now, remember that I also pointed out that with 
respect to Counts 1 to and including 4 if you find the 
defendant Gradowski guilty of any one or more of those 
counts, I wish you would also tell us whether you find the 

value of the check in respect to that particular count to 
be worth more or less than $100. 

Now, I am sorry that I had to take so long but 
under the law I was obliged to take so long in order to 

cover, in reasonable completeness, the subjects and issues 
at hand. 

You have been very patient with me, you have been 
> 

very patient with the lawyers. I'm going to ask you to 
sit patiently where you are for a moment and I'm going to 
try to see if we can't have Mr. Gradowski and the lawyers 
come in with me. I want to give them a chance to comment 
on my instructions in case I left something out or mis¬ 
stated something unwittingly. And then we will come back 
and commit the case to you. 

(In the robing room.) 

THE COURT: Mr. Bush. 

MR. BUSH: The government would request the 

23 % * ■ 
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following: First* I think the court mis-spoke as to two 
relatively minor factual matters. 

THE COURT: I have no doubt. If you think of 

the law in one of these cases this is a Byzantine nightmare 
for any trial judge* even one like me who has been through 


What did I cay wrong? 

MR. BUSH: I believe you referred in Counts 1 

through 4 of the indictment to the effect that the checks 

'*/, * 

were dated December 1 and December 5. 

In fact* the dates alleged in there* it was the 
intention of the government to cover the dates. The checks 
were actually deposited and that's what those dates re¬ 
flect. 

THE COURT: Yes* you are right. 

MR. BUSH: Secondly* you said that there was 

testimony concerning the fact that Chase is insured by the 
Federal Deposit Insurance Corporation. I frankly forget 
whether there has been or has not been but I do know there 
was a stipulation to that effect. 

THE COURT: There is no point in saying any 

more on that. I told them there was no contest so I think 
you might be right but I am going to leave that one alone. 

MR. BUSH: Thirdly* the government would request 


. X3& 
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that you charge the jury with respect to the use of a 
false name, a request which was submitted to the court. 

t 

THE COURT: You are right and I left it out 

and I will tell you why. It seems to me, to repeat that in 
the context of this case is only susceptible of confusion 

and possible unfairness, and x just don’t think it is 
necessary. 

What I am saying bluntly is, since Count 12 is 
perfectly obvious, even to one unlearned in the law, that 
should suffice. I am not going to emphasize that again 
although technically you are right. 

First of all you are right you submitted it :and 
second of all I suppose technically it ought to be given 
in most cases but not here. 

MR. BUSH: Finally with respect to the charge 

it is—I don't believe the court mentioned that there 
could be a variance in dates which would not be significant 
and would not effect the guilt or innocence of the defend¬ 
ant, and the government would request that. 

THE COURT: You are right about that. That was 

inadvertent. 

MR. BUSH: And on another matter— 

THE COURT: Let us not get into any other matters 

There's a jury sitting out here. 

237 * . 
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MR. BUSH: I understand, but this is directly 

related. I called the attention of the court clerk to the 

fact that juror No. 3 was taking notes throughout the - 
closing. 

THE COURT: I am going to take care of that. 

Thank you for reminding me. I know about that. That's 
right. 

Mr. Doyle? 

MR. DOYLE: Your Honor, I respectfully except 

to that portion of your Honor's charge concerning aiding 
ana abetting in which your Honor stated that it is suffi¬ 
cient if the defendant has knowledge of the scheme and 
that he also had a stake in the venture and did something 
to see that the scheme was carried on and completed and I 
request your Honor to charge that the defendant should 
also have done something to aid or abet each and every act 
which is alleged to have been a count in the indictment. 

THE COURT: I refuse to so charge. I think to 

the extent that you are right I have already said it prop¬ 
erly enough and I won't say anything more. 

MR. DOYLE: I think it is just dangerously close 

to conspiracy, your Honor, and there is a difference. 

THE COURT: Well, be that as it may, you have 

an exception. 

IHO*. 
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HR. DOYLE 1 secondly,! except to that portion 

of your Honor's charge which permits the jury to conclude 
that the value of the checks could be the highest value 
that it had at any time after the inscriptions were made 
on the checks, and that's a point that was covered earlier. 

the COURT: Yes, I understand. Exceptions to you. 

MR. DOYLE: That's all, your Honor. 

THE COURT: All right. Now gentlemen, I will 

speak to the note taker who was No. 3, and 1 will also, 
gentlemen, in case there is not a verdict here, and I don't 
think there will be one very soon, I am going to send 
these people home. I'm not going to lock them up for the 
night and I'm not going to keep them late at night. 

There are too many people here who come from 

rather different areas of town and I just don't want to do 

it and there is no threat to the sanctity of the trial with 

proper instructions and I just wanted to let you all know 

that that's probably what I will do, probably around 6:00 
o'clock. 

(In open court.) 

THE COURT: Hr. Evans-Bey, ladies and gentlemen, 

I am indebted to the lawyer, for pointing out two slips of 
the tongue which I made inadvertently. 

First.in discussing Counts 1 to and including 4 , ■ 

iV/o. 
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I gave the dates alleged but erroneously stated or implied 
that those were the dates of the checks, that is the dates 
Placed on the checks. Thafs not so. The dates that 
are alleged there are the date, when the government contend, 
that the checks were actually taken for deposit in one or 
another of these banks. 

Now, while 1 am on the subject of dates, I should 
point out to you that as you well know from my several 
readings of the indictment's allegations, there are rather 
specific dates in several instances where accusations are 


made. 

If you were to determine that the event or events 
in question didn't take place on the exact date alleged, 
that would not mean that you would have to acquit assuming yo, 

otherwise were convinced that the government has proved its 
case. 

Put differently, the law recognizes that so long 
as the event or events shown to have taken place at or very 
close to the date or dates in question, that is sufficient. 

NOW, one final thing before we s„ e ar the marshal 
and commit the case to you for your deliberation. 

It has been brought to my attention that one of 
your number,.at least, was taking some notes during the 
arguments of counsel. That's a perfectly human and natural 

2VA 
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thing, but I must tell you that under the system notes by 
individual jurors are not allowed for good and historical 
reasons that I will not bore you with at this moment. • 

The important thing is that those of you who did 
take notes, I would ask to turn the notes over to Mr. Bows, 
the clerk of this court, as you retire with the marshal 
to deliberate. 

Now, I have here a clean copy of the indictment. 

Now, I call to your attention that on page four, 
where Counts 5 through 10 are alleged, you will see pencil 
check marks in the margin. Those are just pencil check 
marks of mine and they have no significance whatsoever. 

I did that through nervousness or concentration 
or something or other when I was speaking to you. But I 
am going to turn that over to you to use as a guide for 
your deliberations only, of course. 

Now, can we have the marshal sworn. 

(Two marshals were sworn.) 

THE COURT: Now, before the jury retires, it is 

my duty to excuse you, Mrs. Koch, and you Mr. Gridell even 
though you sat here long and attentively these past three 

days, the system requires that we excuse you with our tnanks 
now. 

i . • 

What news do we have for Mrs. Koch and Mr. Cridcll? 

THE CLERK: Tuesday morning, your Honor, 9:30 

a H3*- 
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in Room 706. Not Room .905 but Room 706, Tuesday morning 
at 9:30. 

4 

THE COURT: Monday, which I had overlooked last 

evening, there is some kind of a federal holiday, and that 
means Tuesday morning next week, 9:30 in Room 706, which 
is two flights down from here. 

Good night and God speed. 

Ladies and gentlemen of the jury, you may retire. 

(At 4:55 o'clock p. m. the jury retired to 

d. 

commence its deliberations.) 

THE COURT: Gentlemen, let me just indicate on 

the record that I have gone through the Grand Jury minutes 
and Mr. Bush's notes which perhaps to his surprise I find 
very readable and understandable both in substance and in 
handwriting, and I have also been grateful to go through 
the law partly with your help, Mr. Doyle, in that compendium 
which you loaned us and I am satisfied that my ruling 
ear iior today wa3 correct. 

In other words, first of all, it is clear that 
Mr.**ush did exactly as he represented he did. He was 
abundantly cautious with the Grand Jury the last time to 
point out that this was, in effect, hearsay evidence, in 
part, and he certainly emphasized that. 

Second of all, the original evidence before the 

avv* 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEV SQUARE. NEW YORK, H.V. CO T-4SS0 

— _ ___ 


25 








EBpb 394 

original Grand Jury was a great deal of the important evidenc 
which we heard here, so it wasn't hearsay in a real sense 
at all. And I believe under existing case law that the 
government is right. This is sufficient to withstand a 
motion of the kind that you perfectly properly made, Mr. 
Doyle, but I reiterate my conclusion on that and deny the 
motion and I return to you, Mr. Bush, the important folio, 
the minutes, etc., including your notes. 

Now, I take it gentlemen, that you will either 
be here or if you are going to be out of the room you will 
have a precise telephone where we can reach you. 

(Becess.) 

(5:25 o'clock p. m.) 

THE COURT: The jury has sent in a note but I 

think before we mark it as an exhibit I would like you , 

gentlemen, to read this. And then we will decide what to 
do with it. 

I am not sure I understand that note in all of 
its particulars, quite frankly. 

MR. BUSH: Might I just comment on it briefly? 

THE COURT: Yes, certainly. 

MR. BUSH: With respect to the first portion 

concerning the testimony of Tattara and Cinnamon, that seems 
to me fairly clear with one possible— 
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THE COURT: I agree with that. That I understand 

MR. BUSH: With one possible exception to that, 

and that would be whether the testimony of the FBI Agent 
as to what Tattam and Cinnamon had done previously should 
be included. 

> As far as the signature form from Bankers Trust is 
concerned, I'm afraid that could be one of a few documents. 
It could be the document - which was signed initially when 
he went into the bank. I suppose it could be the signature 
letter which was sent out and then returned through the 
mail. 

That is a little unclear although I think it 
could be broken down to manageable proportions. 

THE COURT: Well, the way, it seems to me, 

would be to ask the jury, but in any event I get your point 
on that. That's one portion I didn't really understand at 
all. 

MR. BUSH: The two checks containing Fischer's 
signature, similarly, I think it would have to be clarified 
somewhat, to give them a number of documents. 

I assume they mean the endorsement on the bank 
but there is an envelope of checks with his endorsement. 

The letter referred to in Count 9 seems to me to 
be fairly clear. 

aw* 
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Z have to refresh my recollection as to what 


Count 9 is again. 

THE COURT: Well, I'm going to have some help sine 

I gave them my only copy of the indictment. 

MR. BUSH: Count 9 was the count which says that 

on i or about November 22nd a letter was sent from Inter-* 
tran Inc. to Bankers Trust, and in actuality that v/as just 
the same letter that was sent out having been returned to 
them as you will recall from the testimony. 

THE COURT: Well, the only trouble is I am not,- 

off hand, sure of the exhibit number. 

MR. BUSH: That I can give you. 

THE COURT: Was that identified by — 

MR. BUSH: By Mr. Tattam. That was the exhibit 

over which we had the— 

THE COURT: I assume it is 9 but I'm not sure. 

MR. BUSH: That is correct, your Honor. 

THE COURT: Exhibit 9? 

MR. BUSH: Exhibit No. 9. 

✓ . 

THE COURT: Well, may I see the note now? 

It will take Mr. Barron a little time to isolate 
this business. I think the only sensible thing to do, 
gentlemen, unless you have an objection or a better solu¬ 
tion, is to have the jury come in and have the judge ask 
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them to help us a little as to exactly what they want 
about these two checks, or the signature form from Bankers 
Trust or both. 

Would that be all right with you? 

MR. DOYLE: Agreeable, your Honor. 

MR. BUSH. Acceptable to the government, your 

Honor. 

THE COURT: Well, we will ask the jury to come 

in then. 

While we are waiting I would assume what they 
want in the first portion is that portion of the direct 
and cross as to what Tattam or Tattam and Mr. Cinnamon said 
so far as identifying the defendant. 

(Jury present.) 

THE COURT: Mr. Evans-Bey and ladies and gentle¬ 

men, we have your note and we are,frankly, having some 
difficulty in being certain as to exactly whal. you want 
in regard to some of your questions here. 

$ 

For example, you ask for something called the 
signature form for Bankers Trust. 

Now, I assume that you mean that signature veri¬ 
fication letter which was introduced when Mr. Tattam was 
here on the stand. 

JUROR NO. 3: Yes. 

2VU 
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MR. FOREMAN: Yea,I think so. 

THE COURT: Well; that happens also to be the 

letter which you asked for# the letter referred to in 
Count 9. That's Government's Exhibit 9 as I think counsel 
for both sides will agree with me. 

That# we have available and ready# right? 

MR. BUSH: That is right# your Honor. 

THE COURT: All right. Now# you also ask for 

two checks containing Fischer's signature. 

Now# my recollection is# and the lawyers seem to* 
have a similar recollection# that there were several checks# 
or more than two, in other words# which had a signature of 
Murray Fischer# most likely in most instances that I recall# 
which have an endorsement on the back# but perhaps there 
is some specific identification that you can give us that 
will help us understand what you want. 

JUROR NO. 3: There were the two allegedly stolen 

checks. 

THE COURT: Oh# I see. I think thnt helps. So 

that would be the two checks referred to in Counts 1# to and 
including 4 where Murray Fischer was the— 

MR. BUSH: Those are Government's Exhibit 21 and 

23# your Honor. 

v 

THE COURT: All right. So we will keep those 

a . 
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available. 


JUROR NO. 3: Also, could you add the check en~ 

dorsed by Fischer to H. Hentz & Co.? 


Hentz? 


THE COURT: A check endorsed by Fischer to H. 


We have two checks here, one made out to H. Hentz 


Cr Co. by Murray Fischer and one made out by Gary Essig to 
Murray Fischer and then endorsed to H. Hentz. 

JUROR NO. 3: We want both of them. 

THE COURT: You want both of them, all right. 

Now, you also asked, of course, for the verbatim 
testimony of Tattara and Cinnamon.identifying the defendant, 
Now, we do not have a transcript as such, and 
therefore, it is necessary for that and other reasons that 
this testimony be extrapolated and read to you by the court 
reporter and this not quite as easy a job as you and I 
might think. 


task. 


Mr. Barron hasn't had a chance to complete that 


I think that what I'm going to do is to direct 


that these exhibits which you now clarified as to what you 
want to see to held separately for you, and then I'm going 
to have you disperse and go home now, and come back in the 
morning, at which point we will thea have extrapolated this 

X SOa, 
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testimony of Mr. Cinnamon and Mr. Tattam that you wish. 

Now, it is important for you to listen very 
carefully to what I am about to say. It is important in 
fairness to both sides in this lawsuit. And, indeed, to 
your deliberations. 

First of all, though you are free to go home, it 
is absolutely imperative / that you not discuss this case 
or your deliberations with anybody, and that includes the 
members of your family, and your closest friends. 

This case is nobody elsek business now but yours, 
so don't discuss it with anybody, lawyers or anybody. Don't 
discuss it. It is not anybody's business but yours. 

Second of all, it is imperative, that you be here, 
God willing, and railroads, and subways, and all the rest 
of the things, really, tomorrow at 9:30 sharp so that we 
can get started and read this material,that you wish, to 
you. So if you would go to your jury room tomorrow and be 
there at least no later than a few minutes before 9:30, 
we will call you in and we will be able to read whatever 
it is along these lines of Tattam and Cinnamon that you 
requested. 

Now the third thing, and I have no reason or 
expectation that this will happen, but precaution in ad¬ 
vance is perhaps better. 

2f/* 
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If anybody should stop you or ask you questions 
about this case, you put them off, and not only that, if 

this should happen you tell me about it tomorrow when you 
come in. 


Now I emphasize, I don't expect anybody is going 


to do this but I want to explain to you what your position 

should be if anybody accosts you and asks you anything about 
this case. 


Now, with that, I will say to you that you go 
home now and put this case out of your mind and come back 
here promptly before 9:30 tomorrow morning. 

We will see you then. 

(At 5:37 o'clock p. m. the jury left the courtroom.) 
(Note from jury marked Court's Exhibit 1.) 


THE COURT: Gentlemen, let me say in frankness, 

in addition to wanting to give Mr. Barron time to extrapo¬ 
late this material for you to see it so that you will 
know what it is, I also didn't want our jury to be under 
any pressure given the hour of the day, and it is for those 
two reasons that without any advance consultation with you 
I decided the better course for those two reasons would be 
to do what I said just now, to disperse the jury with those 
instructions until 9:30 tomorrow morning. 

I will see you then. 


(Adjourned to Friday, October 9, 1973 at 9:30 o'clock 
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